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United States Court of Appeals fpr the 


District of Columbia 


No. 6563. j 

Max Shapiro, Appellant, 
vs. 

The Pennsylvania Railroad Company, a Corpdration. 


a Supreme Court of the District of Columbia. 

At Law. 

No. 83267. 

Max Shapiro, Plaintiff, 
vs. 

The Pennsylvania Railroad Company, a Corporation, 

7,17 

Defendant. 

United States of America, 

District of Columbia , ss: 

Be it remembered, That in the Supreme Court of the 
District of Columbia, at the City of Washington^ in said 
District, at the times hereinafter mentioned, the following- 
papers were filed and proceedings had, in the above-entitled 
cause, to wit: 


1—6563a 


9 


MAX SHAPIRO VS. THE PENN. RAILROAD CO. 


1 In the Supreme Court of the District of Columbia. 

At Law. 

No. 83267. 

Max Shapiro, Plaintiff, 
vs. 

The Pennsylvania Railroad Company, a Corporation, 

Defendant. 

Declaration. 

Filed September 28, 1933. 

First Count. 

The plaintiff, Max Shapiro, sues the defendant, The 
Pennsylvania Railroad Company, a corporation duly or¬ 
ganized and existing under and by virtue of the laws of the 
State of Pennsylvania, a common carrier for hire of freight 
in interstate commerce, for itself as delivering carrier and 
as the agent and cbnnecting carrier for any and all other 
carriers, whether originating or intermediate carriers, in 
connection with the matters set out below, for that hereto¬ 
fore, to-wit, on the 29th day of July, 1931, at Auburn, 
Washington, the Sound Produce Shippers, Inc., delivered 
to the Chicago, Milwaukee, St. Paul and Pacific Railroad 
Company, also a common carrier for hire of freight in in¬ 
terstate commerce, as the originating carrier, certain 
perishable produce, to-wit, 420 hampers of peas and 203 
crates of cauliflower, in good and merchantable condition, 
in freight car URT 88483, a refrigerator car, consigned as 
a through shipment to plaintiff at Washington, District of 
Columbia, and the said carrier promised and agreed to 
safely and securely refrigerate said produce under 
“Standard” refrigeration, as per tariffs lawfully on file 
with the Interstate Commerce Commission to which the 
defendant is also a party, and as well to safely and securely 
transport the same, from origin to destination, in 

2 behalf of itself and through its connecting carriers, 
including the defendant as delivering carrier, for a 

certain charge or charges agreed to be paid, pursuant to 
tariffs lawfully on file with the Interstate Commerce Com- 
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mission, to which the defendant is also a party; and said 
originating carrier thereupon issued a uniform bill of lad¬ 
ing covering said shipment, the provisions and legal effect 
of said document being legally binding upon the defendant, 
the delivering carrier, to all intents and purposes as if 
issued by the defendant, under the Acts of Congress in such 
cases made and provided, and otherwise. 

Plaintiff further states that notwithstanding sijiid prom¬ 
ises and agreements that the defendant, and/or its preced¬ 
ing carriers, did not safely and securely refrigerate, trans¬ 
port and deliver said perishable produce to plaintiff, but on 
the contrary did fail, neglect and refuse to handle and care 
for said perishable produce in a proper and diligent man¬ 
ner and to deliver same to plaintiff in good and Merchant¬ 
able condition, by reason whereof said produce was de¬ 
livered to plaintiff in a greatly deteriorated and unmer¬ 
chantable condition and thereby greatly depreciated in 
value and caused a loss to plaintiff in the sum, ;o-wit, of 
Eleven Hundred and Nine and 50/100 Dollars ($1109.50), 
as is more fully set out in the statement attached hereto 
marked 4 ‘Plaintiff’s Bill of Particulars”, and hereby made 
a part hereof; with interest thereon at the rate of six per- 
c-entum (6%) per annum from August 8, 1931, untf.1 paid. 

Plaintiff further states that he paid the transportation 
and refrigeration charges demanded of him bv the defend- 
ant totaling, to-wit, the sum of Four Hundred Sisfty-Seven 
and 24/100 Dollars ($467.24). 

Wherefore, the plaintiff brings this suit and asks judg¬ 
ment of the defendant in the sum of Eleven Hundred 
3 and Nine and 50/100 Dollars ($1109.50), with in¬ 
terest and costs. 

Second Count. 

The plaintiff, Max Shapiro, sues the defendant, The 
Pennsylvania Railroad Company, a corporation duly or¬ 
ganized and existing under and by virtue of the laws of the 
State of Pennsylvania, a common carrier for hire cjf freight 
in interstate commerce, for itself as delivering carrier and 
as the agent and connecting carrier for any and all other 
carriers, whether originating or intermediate carrier, in 
connection with the matters set out below, for that hereto¬ 
fore, to-wit, on the 29th day of July, 1931, at Auburn, 
Washington, the Sound Produce Shippers, Inc. delivered to 
the Chicago, Milwaukee, St. Paul and Pacific jRailroad 
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Company, also a common carrier for hire of freight in in¬ 
terstate commerce, as the originating carrier, certain 
perishable produce, to-wit, 420 hampers of peas and 203 
crates of cauliflower, in good and merchantable condition, 
in freight car URT 88483, a refrigerator car, consigned as 
a through shipment to plaintiff at Washington, District of 
Columbia, under “Standard’’ refrigeration, as per tariffs 
lawfully on file with the Interstate Commerce Commission 
to which the defendant is also party; 

And it then and there became the duty of the defendant, 
its agents, servants, employes and principals to safely and 
securely and diligently refrigerate and transport said 
shipment from origin to destination, there to be delivered 
to plaintiff in a good and merchantable condition, for a cer¬ 
tain charge or charges agreed to be paid, pursuant to tariffs 
lawfully on file with the Interstate Commerce Commission, 
to which the defendant is also a party; 

Yet the defendant, its agents, servants, employes and 
principals, not regarding its and their duty as such 
4 common carriers, did not exercise due and proper 
care and diligence, in this, that they utterly failed to 
safely and securely refrigerate and transport said ship¬ 
ment of perishable produce from origin to destination, but 
on the contrary did iso carelessly, negligently and in total 
disregard of their duty handle and care for said shipment 
that upon delivery to plaintiff it was not in a good and mer¬ 
chantable condition, by reason vrhereof said produce was 
thus delivered in a greatly deteriorated and unmerchant¬ 
able condition and thereby greatly depreciated in value and 
caused a loss to plaintiff in the sum, to-wit, of Eleven Hun¬ 
dred and Nine and 50/100 ($1109.50) Dollars, as is more 
fully set out in the statement attached hereto marked 
“Plaintiff’s Bill of Particulars”, and hereby made a part 
hereof; with interest thereon at the rate of six percentum 
(6%) per annum from August 8, 1931, until paid. 

Plaintiff further states that he paid the transportation 
and refrigeration charges demanded of him by the defend¬ 
ant totaling the sum of, to-wit, Four Hundred and Sixty- 
seven and 24/100 ($467.24) Dollars. 

Wherefore, the plaintiff, brings this suit and asks judg¬ 
ment of the defendant in the sum of Eleven Hundred and 
Nine and 50/100 ($1109.50) Dollars, with interest and costs. 

JACOB C. LEVY, 

Attorney for Plaintiff. 
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5 Plaintiff’s Bill of Particulars. 

* * * * * * * 


Perishable produce in Refrigerator Car URT 88483, con¬ 
sisting of 420 hampers of peas and 203 crates of cauli¬ 
flower, arriving at Washington, D. C., and delivered to 
plaintiff on to-wit, August 8, 1931: 

If delivered to plaintiff in good and merchantable con¬ 
dition, would have sold: 

420 hampers of peas @ $3.50 per 

hamper . $1,470.00 

203 crates cauliflower @ $2.00 per 

crate. 406.00 

- $JL, 876.00 

Proceeds of sale by reason of peas arriving in heated, 
wilted, withered and white condition; and cauliflower ar¬ 


riving in heated and yellow condition: 

420 hampers of peas . $536.50 

203 crates of cauliflower. 230.00 $766.50 

Plaintiff's loss . $1,109.50 

Together with interest on $1,109.50 at the rate of six 
percentum (6%) per annum from August 8, 1931, until 


paid, and costs of action. 

JACOB C. LEV^l, 
Attorney for Plaintiff. 

Plea. 

Filed October 24, 1933. 



Now comes the defendant, The Pennsylvania Railroad 
Company, a corporation, and for plea to the declaration 
filed by plaintiff in the above entitled cause and to e^ch and 
every count thereof, admits that it is a common carrier for 
hire engaged in the transportation of freight and passen¬ 
gers in interstate commerce and that it received 
6 from a connecting carrier and delivered to plaintiff 
at Washington, District of Columbia, a shipment of 
peas and cauliflower, loaded in car URT 88483, consigned 
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by Sound Produce Shippers Inc., from Auburn, Washing¬ 
ton, on or about July 29, 1931, but denies that said prod¬ 
uce was delivered to plaintiff in bad and unmerchantable 
condition and denies that defendant and/or any of its 
connecting carriers failed to handle and care for said 
produce in a proper and diligent manner or failed to 
properly refrigerate or transport said shipment; defendant 
is without sufficient information or knowledge to form a 
belief concerning the condition of said produce when de¬ 
livered to originating carrier of the nature and extent of 
plaintiff’s alleged damages and, therefore, can neither ad¬ 
mit nor deny the allegations relating thereto, and defend¬ 
ant denies each and all of the other allegations of said 
declaration not hereinabove specificallv admitted or denied. 

McKENNEY, FLANNERY & 
CRAIGHILL, 

By R. A. BOGLEY, 

Attorneys for Defendant. 

Joinder in Issue. 

Filed April 5,1934. 

******* 

Comes now the Plaintiff in the above-entitled cause and 
joins issue on the Plea of the Defendant herein filed. 

JACOB C. LEVY, 
Attorney for Plaintiff. 

7 Memorandum. 

March 29, 1935.—Verdict for Defendant bv direction of 
Court. 


Supreme Court of the District of Columbia. 

Friday, April 12, 1935. 

Session resumed pursuant to adjournment, Hon. Chief 
Justice Alfred A. Wheat, presiding. 

******* 

Upon consideration of the motion filed herein, for a 
new- trial, it is ordered that said motion be, and the same is 
hereby overruled, and judgment on verdict ordered. 
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Wherefore, it is considered that plaintiff take pothing 

by this action that defendant go hence without day, be 

for nothing held and recover of plaintiff its costs of defense 

to be taxed bv the clerk and have execution thereof. 

•/ 

From the foregoing judgment the plaintiff by his at¬ 
torney of record, in open Court, notes an appeal to the 
United States Court of Appeals of the District of polum- 
bia; whereupon, an undertaking to act as a cost bond is 
hereby fixed in the sum of One Hundred Dollars ($tL00.00) 
with leave to deposit Fifty Dollars ($50.00) cash vjith the 
clerk in lieu thereof. j 

Memoranda. 

May 6 , 1935.—$50 deposited in lieu of appeal bond. 

Mav 14, 1935.—Proposed Bill of Exceptions and Notice 
filed. 

8 July 22,1935.—Amended Bill of Exceptions—filed. 

August 8, 1935.—Time to settle Bill of Exceptions ex¬ 
tended from time to time to September 30, 1935. 

Assignment of Errors. 

Filed September 18, 1935. 

******* 

. 

Now comes the Plaintiff, by his attorneys, and Assigns 
the following errors in the rulings and the judgment of the 
Court in the above-entitled cause, namely, the Court erred: 

1 . 

In sustaining the objection of counsel for defendant and 
in ruling that Ralph A. Koontz be not allowed to testify on 
behalf of plaintiff, although said Koontz had qualified as an 
expert by showing that he had experience in all lines of 
traffic and transportation work since 1909, including the 
shipment and handling of peas and cauliflower under 
refrigeration. 

2 . 

In admitting in evidence on behalf of defendant, ^ docu¬ 
ment identified as defendant’s Exhibit No. 6, which Was pre- 
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sented by defendant’s witness Uriel Buchanan. This docu¬ 
ment was a card and was forwarded by W. M. Kelso, rail¬ 
road agent at Auburn, Washington, to the office of said 
witness at Chicago, Illinois, and as originally received in 
Chicago was merely a blue carbon copy (not an original 
and hence secondary evidence) in the handwriting of said 
Kelso and covered the initial icing services performed on 
refrigerator car URT 88,483 at Auburn, Washing- 
9 ton, only. The card, after being received in said Chi¬ 
cago office, had added thereon in the handwriting of 
one Raymond Melzer, an alleged transfer clerk in said Chi¬ 
cago office, various pencil notations purporting to show that 
various independent non-carrier icing companies performed 
re-icing and salt services on said refrigerator car at eight 
different icing stations between said Auburn, Washington, 
and Chicago, Illinois. The said transfer clerk was not 
called as a witness; and the said pencil notations were 
copied by him onto said card from other alleged original 
records (not produced) allegedly received in said Chicago 
office from the said various independent icing companies, 
which were not subject to the Interstate Commerce Act. 
No foundation was laid for the admission of such secondary 
evidence, nor was the failure to produce said original rec¬ 
ords of the independent icing companies properly ex¬ 
plained. Neither said witness Buchanan, who presented 
said card or exhibit, nor Raymond Melzer, said transfer 
clerk, had personal knowledge of the items constituting said 
pencil notations or entries; nor were any witnesses called 
who had such knowledge. 

The admission in evidence of said exhibit or card also 
served to deprive plaintiff of his legal right to cross-ex¬ 
amine the employes of said independent icing companies to 
ascertain whether or not the alleged re-icing and salt serv¬ 
ices were actually performed en route at their respective 
icing stations, and the circumstances, conditions and vari¬ 
ous incidents surrounding the alleged performance of said 
re-icing and salt services, e. g., as to temperatures, as to 
actual time of day services were performed, as to whether 
drain plugs were in or out, as to whether ventilators were 
open or closed, as to amount of ice in car bunkers both on 
arrival and departure, and other evidentiary facts. 
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In admitting in evidence on behalf of defendant a docu¬ 
ment—identified as defendant’s Exhibit No. 7—pur- 
10 porting to be an icing statement prepared, by the 
Indiana Harbor Belt Railroad Company, which docu¬ 
ment was presented by defendant’s witness Gilbert Frenz, 
an employe of the Federal Ice Refrigerating Company at 
Blue Island, Illinois, an independent non-carrier icjng com¬ 
pany. No employe of the railroad company was galled to 
testify and explain said exhibit, which was a carbbn type¬ 
written copy and not an original, and hence secondary evi¬ 
dence. No foundation for the admission of said carbon 
typewritten copy had been laid. The witness produced no 
records of his company, but testified from certain Items on 
said exhibit which was prepared by said railroad company 
and not by him or his employer, said icing company, and as 
to which items on said exhibit he had no personal knowl- 
edge. \ 

The admission in evidence of said railroad exhibit also 
served to deprive plaintiff of his legal right to cross-ex¬ 
amine the employes of said railroad company, which pur¬ 
portedly and allegedly prepared the original (pot pro¬ 
duced) of said icing statement exhibit, to ascertain whether 
or not the alleged re-icing services were actually performed 
at said icing station, also the circumstances and conditions 
surrounding said re-icing services, e. g., as to temperatures, 
as to whether drain plugs were in or out, as to khether 
ventilators were open or closed, as to amount of ice in car 
bunkers both on arrival and departure, and other evi¬ 
dentiary facts. 

4. 

In overruling the objection of counsel for Plaintiff and 
in permitting defendant’s witness Fred S. Hobbs td answer 
the hypothetical question propounded to him by counsel for 
defendant which purported to state every evidentiary fact 
in the case. Counsel for plaintiff objected principally on 
the ground that the record failed to show the temperatures 
prevailing at the time the various icing services were per¬ 
formed in connection with refrigerator car URT 88,483. 
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11 5 . 

In ruling that there was no evidence in the case to sup¬ 
port a verdict hy the Jury in favor of Plaintiff. 

6 . 

In granting Defendant’s oral motion for a directed ver- 


In causing Judgment to be entered in favor of Defendant. 

8 . 

In overruling Plaintiff’s oral motion to set aside Judg¬ 
ment in favor of Defendant. 

JACOB C. LEVY, 

HENRY J. BALZER, 
Attorneys for Plaintiff. 

Service of a copy of the foregoing Assignment of Errors 
acknowledged this 18" dav of September, 1935. 

McKENNEY, FLANNERY & 
CRAIGHILL, 

By R. A. BOGLEY, 

Attorneys for Defendant. 

Order of Court of Appeals Extending Time to File Tran¬ 
script of Record. 

Filed September 21, 1935. 

United States Court of Appeals for the District of Colum¬ 
bia, April Term, 1935. 

Original No. 2490. 

Law 83,267. 

Max Shapiro, Petitioner, 
vs. 

The Pennsylvania Railroad Company, a Corporation. 

On consideration of the petition for extension of time to 
file the record in the above-entitled cause, It is ordered by 
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the Court that the time be and it is hereby Extended 
to and including October 5, 1935. 

Per Mr. Chief Justice MARTIN. 

September 9, 1935. 


A true Copy. 
Test: 

[seal.] 


HENRY W. HODGES, 

Clerk of the United States Court Of 
Appeals for the District of Columbia. 


Memorandum. j 

September 26, 1935.—Bill of Exceptions submitted. 

Supreme Court of the District of Columbia. 

Tuesday, October 1, 1935. 

By order of Chief Justice Alfred A. Wheat and dissociate 
Justices, James M. Proctor, Joseph W. Cox and Peyton 
Gordon, of the Supreme Court of the District of Columbia, 
these Divisions are opened by proclamation of the United 
States Marshal, pursuant to rule of Court. 

###**** 

Come now the parties hereto by their respective attorneys 
of record, and thereupon, the plaintiff by his attorneys pre¬ 
sents to the Court his Bill of Exceptions, taken at ‘:he trial 
of this cause, and heretofore submitted herein, and prays 
that the same be signed and made of record, nunc p ro tunc, 
which is hereby accordingly done. 

WHEATf 1 , 

Chief Justice. 

13 Plaintiff y s Designation and Order for Preparation 

of Record. 

Filed September 18, 1935. 

The Plaintiff having perfected an appeal herehji to the 
United States Court of Appeals for the District of Colum¬ 
bia on May 6, 1935, hereby requests the Clerk of the Su- 
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preme Court of the District of Columbia to prepare, at 
plaintiff’s expense, a transcript of the record on appeal, in¬ 
cluding therein the following papers and proceedings, 
namely: 

1. Declaration, Particulars of Demand. 

2. Plea to Declaration. 

3. Joinder in Issue. 

4. Memo, of Directed Verdict for Defendant, March 29, 
1935. 

5. Memo, of judgment on Directed Verdict; notation of 
appeal in open court by Plaintiff; amount of appeal bond 
or cash deposit in lieu thereof—April 12, 1935. 

6. Memo, of deposit of Fifty Dollars ($50.) in cash, May 
6, 1935. 

7. Assignment of Errors, filed September 18, 1935. 

8. Bill of Exceptions. 

9. This Designation. 

JACOB C. LEVY, 

1 HENRY J. BALZER, 

1 Attorneys for Plaintiff. 

Service of a copy of the aforegoing “Designation and 
Order for Preparation of Record” is acknowledged this 
18" day of September, 1935. 

McKENNEY, FLANNERY & CRAIGHILL, 
By R, A. BOGLEY, 

Attorneys for Defendant. 

14 Supreme Court of the District of Columbia. 

» 

United States of America, 

District of Columbia, ss: 

I, Frank E. Cunningham, Clerk of the Supreme Court of 
the District of Columbia, hereby certify the foregoing pages 
numbered from 1 to 13, both inclusive, to be a true and 
correct transcript of the record, according to directions of 
counsel herein filed, copy of which is made part of this 
transcript, in cause No. 83267 at Law, wherein Max Shapiro 
is Plaintiff and The Pennsylvania Railroad Company, a 
corporation, is Defendant, as the same remains upon the 
files and of record in said Court. 
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In testimony whereof, I hereunto subscribe my name and 
affix the seal of said Court, at the City of Washington, in 
said District, this 3rd day of October, 1935. ^ 

[Seal Supreme Court of the District of Columbia.] 


FRANK E. CUNNINGHA^, 

Clerk, 

By CHAS. B. COFLIN, ! 

Assistant Clerk. 


In the Supreme Court of the District of Columbia. 
At Law No. 83,267. 

Max Shapiro 


The Pennsylvania Railroad Company 7 . 
Bill of Exceptions. 


Be it remembered that at the trial of the abovelentitled 
case before Mr. Chief Justice Wheat and a jury, cjuly em¬ 
panelled and sworn to try the issues herein, wh^cli trial 
began on March 27, 1935, and thereafter was further pro¬ 
ceeded with, the following papers were filed and proceed¬ 
ings were had and evidence introduced and heardp 

The following stipulation was filed in the caus<^ “It is 
stipulated and agreed by arid between counsel foiH the re¬ 
spective parties hereto that the carload shipment of peas 
and cauliflower involved herein, loaded in car it. R. T. 
88483, consigned from Auburn, Washington, to Washing¬ 
ton, D. C., on or about July 28, 1931, was transported be¬ 
tween said points by defendant and its connecting carriers 
with reasonable dispatch and without delay, and that no 
claim is being made by plaintiff herein based upon delay 
in the transportation of said shipment.’’ 

On Behalf of Plaintiff. 


Max Shapiro testified that he was the plaintiff. That he 
was a commission merchant in the perishable produce busi¬ 
ness for the past 25 years. That on or about July £7,1931, 
he negotiated for the purchase of a car of peas and cauli¬ 
flower thru his agent, Don Frank, in Auburn, in tlie State 
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of Washington. That he received a telegram, dated July 
27, 1931, from Don Frank reading as follows: 

“Have packer planning make mixed car tomorrow about 
half cauliflower, balance hamper peas; might include few 
crates lettuce. Took short option for early morning reply 
peas Abila, flower Abaxu, if any lettuce Abibu. This bar¬ 
gain below market but this packer forced sell; needs the 

readv monev. Adleck Cordo.” 

* * 

16 That on or about July 28,1931, his agent, Don Frank, 
wired plaintiff as follows: 

“Bought mixed car quoted number contents tonight. 
Doubt if will be able secure straight car lettuce todav Abibu. 

<w_’ «/ 

Lettuce coming in slowly. Packers unable make straight 
cars. Will wire if can secure lettuce .’ 7 

That he received a further telegram from Don Frank, dated 
July 29, 1931, reading as follows: 

“Loaded you today Vyannjng contains vacos cartes cauli¬ 
flower vafid hampers peas. Wire guarantee acoho acemi 
abaqu. Unable locate straight car new lettuce today. Was 
afraid quality old! lettuce not satisfactory; did not buy; 
will try locate car tomorrow satisfactory quality. Wire 

vou then.” 

* 

That on or about July 29, 1931, a refrigerator car of peas 
and cauliflower was shipped from Auburn, Washington, 
under standard uniform bill of lading which called for 
“standard” refrigeration, “Re-ice to capacity at all regu¬ 
lar icing stations with chunk ice. No salt supplied with 
initial load; supply 2 per cent salt at first reicing station 
(Othello, Washington), on account of ice furnished” and 
with 9,600 pounds of body or “top” ice which was placed 
by shipper on the peas and cauliflower in the inside of the 
car. That on or about August 8,1931, the plaintiff received 
a telephone call that the car in question had arrived in 
Washington, D. C. That on the morning of the arrival of 
the car, the witness broke the seal of car URT 88,483, con¬ 
taining peas and cauliflower which were shipped from 
Auburn, Washington, and his testimony is as follows: 
(p. 9 tr.) 
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j 

“Q. You broke the seal? What happened then? A. I 
realized that the temperature in the car was too warm. 

Q. How did you realize that? A. By the natural knowl¬ 
edge—experience. 

Q. Did you go into the car? A. Yes. 

Q. What condition did you find the goods in? A. I found 

it in a badlv decaved condition. 

* •> 

Q. Was there anv ice in it? A. Verv little. 

Q. About how many pounds in all? A. About a hundred 
pounds in all. 

Buddie P. Meyer, testified that he was the bookkeeper for 
the plaintiff, Max Shapiro. That he personally made the 
bookkeeping entries contained in plaintiff’s account 
17 book. The book was received in evidence whereupon 
the witness testified as to the dates and amounts of 
sale received from the sale of the peas and caulifloWer con¬ 
tained in car URT 88,483 which was $230 for the cauli¬ 
flower and $526.50 for the peas or a total of $756.f30. 

On cross-examination the witness testified that the plain¬ 
tiff’s sales tickets had been destroyed after two years but 
that the entries on the stock sheet from which testimony 
was given was entered daily from the sales ticket^. 

Max Shapiro was recalled to the stand and testified as 
follows: That he protested the condition of car URT 88,483. 
The witness corroborated the testimony of his bookkeeper, 
Buddie P. Meyer, with reference to the method oi keeping 
his books of account and testified as to the market value 
of the peas and cauliflower had they arrived in a good and 
merchantable condition, and stated the market value to be 
420 hampers of peas at $3.50 and 303 crates of cauliflower 
on at least an average of $2.00 and that he was damaged in 
the difference between the prevailing market pjrice had 
the peas and cauliflower been received in a good Condition 
and the price they were actually sold for. That he paid 
and bore all the freight, refrigeration, icing, and salt 
charges covering the transportation of car URT 88,483. 

On cross-examination Witness Shapiro stated that a Mr. 
McMakin made an inspection of the car for thej railroad 
company and that he did not order it made. That he took 
samples out of car URT 88,483 about 7 o ’clock in pie morn¬ 
ing of August 8, 1931. That he began unloading Monday 
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morning (August 10th) and released the car on August 
15th. That he made an oral protest on the car on August 
8th and that it is not customary to protest in writing. That 
the various lots of peas and cauliflower in car URT 88,483 
was sold on a casli basis to different hucksters. That a 
claim was tiled with the railroad company on car 
18 URT 88,483 on August 25,1931, two weeks after ship¬ 
ment arrived. That he did not order in writing the 
Railroad company to put any ice in the car after arrival 
and that he did not recall if his men put any in or not. 
That after the car had been inspected for condition on 
August 8th, thev sold some cauliflower on that dav, and 
continued selling bach day until the car was cleaned out. 

On redirect examination, Witness Shapiro, over the ob¬ 
jection of defendant, testified that he had received in Wash¬ 
ington, D. C., during the summer time other shipments of 
peas and cauliflower from Auburn during his 25 years ex¬ 
perience and generally found approximately between 6,000 
and 7,000 pounds of body or “top” ice left in the inside 
of the car. 


William D. McMakin, under subpoena, testified on behalf 
of plaintiff that at the time car URT 88,483 arrived at 
Washington, D. Cb, he was employed by the Moorhead In¬ 
spection Bureau, an independent agency under contract 
with the defendant and that he is now employed by the 
Railroad Perishable Inspection Agency. That on August 
8, 1931, at 7 A. M., he inspected car URT 88,483 and testi¬ 
fied from a record he made at that time. That the seals of 
the car were broken. That the “peas show anywhere from 
one to seven per eent soft rot. Caps are generally dis¬ 
colored. Pods green. Some of the outer wrappers leaves 
of cauliflower in two upper layers are yellow with occasional 
early stages of slimy, soft rot following. Some crates of 
cauliflower show one or two slightly spread heads. Ten, 
eleven, twelve and thirteen sizes noted. Peas show fairlv 
well to well filled pods”. That the bunkers of the car were 
nine-tenths full of ice. That there was about 100 pounds of 
top ice in the inside of the car. That the bunkers hold 8,900 
pounds of ice. That the temperature of the ear when he 
first examined it was 52 degrees at the top of the load. 
That at the second inspection on August 10th the car was 
partly unloaded. Hampers of peas back in ends of car not 
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examined at the time of first inspection sh|ow any- 
19 where from five to fifteen per cent soft rot. 

On cross-examination Witness McMakin testified 
that the plaintiff did not request him to make an inspection. 
That the words 4 ‘mature’’ means either fullv mature or 
overmature. That no ice was in the car on August 10th. 
That he examined the car and he saw no visible defects in 
the ear, such as air spaces. After comparing the govern¬ 
ment inspection report at point of origin with ihis own 
report at destination witness gave as his opinion that the 
commodity held up as well as could be expected. 

On re-direct examination Witness McMakin testified that 
he had never seen a 100 per cent grade 1 car. Tfiat they 
usually had one or two per cent defects. That h^ had in¬ 
spected other cars moving from the Pacific Coast to Wash¬ 
ington and that approximately four thousand (4,000) 
pounds of top ice remained in the car when inspected at 
Washington. 

On recross-examination Witness McMakin testified as 
follows: 

4 4 By Mr. Bogley (p. 58-59 tr.): 

Q. Just another question. If I told you Mr. McMakin, 
that this car was not precooled prior to loading- 

Mr. Balzer (interposing): I object. He can’t tell the 
witness that. That is hearsay on his part. 

Mr. Bogley: I am asking for his opinion. 

The Court: Is that in evidence? 

Mr. Bogley: Not that I know of. 

Mr. Balzer: How can he ask the question? 

The Court: He can assume a stated fact. 

Mr. Bogley: I think you have gone pretty far kith the 
certificate. I v T ant to put in a condition and ask him if it 
would make any difference. 

The Court: I will let you do that with your assurance you 
have the evidence. 

Mr. Bogley: I most definitely assure your Honor. As a 
matter of fact, I have documentary evidence. It is all 
ready in the case in the deposition. 

By Mr. Bogley: 

Q. I will ask you Mr. McMakin, if I told you this car was 
not precooled, and that the ice was only placed in the bunk- 

3 — 6563 a 
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ers of the car when the car was practically loaded, if that 
would make a difference in the amount of ice, that would 
remain in the car through transit to the point of destina¬ 
tion. A. Most assuredly.” 

On redirect examination Witness McMakin testified that 
there are different forms of refrigeration for cars. 

20 Ralph A. Koontz testified that he represented plain¬ 
tiff in his traffic and transportation work. That he 
had experience in all lines of traffic and transportation work 
since 1909. The witness was handed the bill of lading cov¬ 
ering the car in question and was asked his opinion as to 
how much top ice should remain in the car upon arrival in 
Washington. Counsel for defendant objected on the ground 
that the witness was not qualified as a refrigeration expert 
and on the further ground that he was without knowledge 

o o 

of the conditions under which the commodity was loaded 
into the car and transported. The Court sustained the 
objection to which counsel for plaintiff noted an exception. 

Kay Kitamoto, a witness on behalf of plaintiff, testified, 
by deposition, on direct interrogatories, as follows: 

That he had been shipping peas, lettuce, cauliflower and 
other perishable produce for fifteen years and by experi¬ 
ence is familiar with the different kinds, grades, and quali¬ 
ties of peas and cauliflower. That on July 28, 1931, he was 
employed by the Sound Produce Shippers Inc., Auburn, 
Washington, and supervised the loading of peas and cauli¬ 
flower in refrigerator car URT 88,483 shipped to Max Sha¬ 
piro, Washington, D. C. That the loading was commenced 
at 10:30 P. M. and finished the next day at noon and that 
he was present at all times. That the crew loaded the car 
under his orders and supervision. That he supervised the 
icing operations of this shipment and saw that thirty-two 
(32) cakes of ice, each containing four hundred pounds 
(400) were used on top of the load in this car, and that both 
crushed and chunk i ice was used. That the railroad com¬ 
pany loaded each bunker with about 5,000 pounds of ice. 
That the bunkers were full and had sufficient ice to carry 
thru to destination, but that the best way is to re-ice the 
bunkers for safety, as it is dependent upon the weather con¬ 
ditions. That he i$ by experience familiar with the dif¬ 
ferent kinds, grades and quality of peas and cauliflower by 
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inspection. That he inspected the peas and cauli- 
21 flower in this shipment and found them in ^ood con¬ 
dition and good grade and suitable for eastern ship¬ 
ment. 

In answer to cross-interrogatories by the defendant, the 
witness testified as follows: 

“Q. Is it not a fact that a dry car was ordered for this 
shipment and no ice was placed therein or ordered to be 
placed therein prior to loading? A. No. 

Q. When was ice placed in the packages and on top of 
the packages, if such ice was provided? A. Put the ice on 
top of the load during the course of loading. 

Q. Is it not the custom in making shipments such as the 
one here involved to have the car pre-iced or pre-cooled 
before loading? A. Yes. 

Q. Why was pre-iced or pre-cooled car not ordered in 
this instance? A. I ordered a pre-iced and pre-cooled 
car.” 

Don Frank, a witness on behalf of plaintiff, testified, by 
deposition, on direct interrogatories, as follows: That he 
is sales manager of the Washington Vegetable Growers 
Association. That for 15 years he has bought, raised, sold, 
handled and inspected and shipped perishable products 
including peas and cauliflower. That on July 29, 1931 he 
bought a carload containing 420 hampers of peas and 203 
crates of cauliflower for Max Shapiro, 'Washington, D. C., 
to whom same was shipped via Chicago, Milwaukee, St. 
Paul & Pacific and Pennsvlvania R. R. That he had the 
bill of lading covering said shipment which was Submitted 
as plaintiff’s exhibit No. 1. This document date4 July 29, 
1931, signed by Sound Produce Shippers, Inc., per Lois 
Namba, and W. M. Kelso, 7/29 11:05 a. m., shows the peas 
and cauliflower to be consigned by the Sound Produce 
Shippers, Inc., from Auburn, Washington, to Max Shapiro, 
at Washington, D. C., and bears the further notation “This 
bill of lading issued in exchange for bill of lading issued 
at Auburn, Washington 7/28/31”. That on July 28, 1931, 
he personally inspected the peas and cauliflower at the pack¬ 
ing shed of the Sound Produce Shippers, Inc., ajid would 
classify them as follows: “peas were good green cj)lor, 75% 
being U. S. No. 1 grade. Cauliflower jackets frebh, green 
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and well trimmed percent being 75% U. S. No. 1 
22 grade.’’ That they were free from slime and decav 
and suitable for eastern shipment. That both 
crushed and lump ice, thirty-two, 400 pound cakes being 
used in the car. That he climbed upon the car, raised the 
hatches and found thev were full of ice at the time the car 
was loaded. That there was insufficient ice to carry the 
shipment thru to destination. That Kay Kitamoto and his 
crew loaded the shipment and he inspected and supervised 
the loading. That there was a government inspection cer¬ 
tificate made on July 28, 1931, which was submitted as 
plaintiff’s exhibit No. 2 as follows: 

“Quality and Condition: Peas: Pods are generally fresh, 
tender, of reasonably uniform maturity, fairly well to well 
filled. Defects average 25%, consisting mostly overma¬ 
ture, remainder immature, scarred and broken pods. Cauli¬ 
flower: Jackets are fresh, green, well trimmed; flowers gen¬ 
erally white and compact. Defects average 25%, consisting 
of mostly rice heads, remainder fuzzy, discolored and worm 
injury. No decay. 

Grade: Peas: Approximately 75% of stock is of U. S. 
No. 1 quality. Cauliflower: Approximately 75% of stock 
is of U. S. No. 1 quality.” 

In answer to cross-interrogatories bv the defendant, the 
witness testified as follows: 

“Q. Is it not a fact that a dry car was ordered for this 
shipment and no ice was placed therein or ordered to be 
placed therein prior to loading! A. No, it is not a fact. 

Q. When was ice placed in the packages and on top of 
the packages, if such ice was provided! A. During the 
loading. 

Q. 'When was order given to have ice placed in the bunk¬ 
ers! A. An iced car was ordered for loading. 

Q. Why was a pre-iced or pre-cooled car not ordered in 
this instance! A. An iced car was ordered. 

Thereupon, counsel for plaintiff announced the afore¬ 
going was plaintiff’s case. 

W 7 hercupon, the defendant made an oral motion for a 
directed verdict, which after argument by counsel for both 
sides, was overruled by the Court. 
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And thereupon, the defendant to maintain the issues upon 
its part joined, introduced the following evidence. 


On Behalf of Defendants. 


pndant, 
ries, as 


W. M. Kelso, a witness on behalf of def 
23 testified, by deposition, on direct interrogato 

follows: That he was the station agent for me Chi¬ 
cago, Milwaukee, St. Paul & Pacific Railway at ^uburn, 
Washington, and had charge of receiving orders for cars 
and billing, supervising, furnishing, inspecting, iciing in¬ 
spector, loading, switching of cars for loading and unload¬ 
ing. That K. Kitamoto, shed foreman and Lois T. Namba, 
bookkeeper, for the Sound Produce Company, Inc., ordered 
the car in question. 

44 Q. In whose handwriting are the various words and fig¬ 
ures, not printed, appearing on the order and when were 
such words and figures written, if you know? A. All the 
words on written car order regarding furnishing the car 
were in handwriting Lois T. Namba, except such notations 
as written bv W. M. Kelso, Agent, as Received brder 9 
P. M., July 27, 1931, URT 88483 placed DRY 10 P. ftf. 7/27 
by OW crew, changed to standard refrigeration 12:30 P. 
M. Julv 28th Order I\. Kitamoto to New Order 12:30 
P. M. 7/28. 

The witness submitted the order which was marked de¬ 
fendant’s exhibit “A”. This document entitled j 4 Appli¬ 
cation for cars” showed that it was received July 27, 1931, 
at 9 p. m. Opposite the heading 44 Kind and Capacity” 
appear the words 44 Dry car”. Two pencil lines ar<^ drawn 
through the words 44 dry car” and immediately following 
are the words 44 S/R 2% salt at 1st Re Ice station, no fur¬ 
ther salt.” It further indicates that the car is to b^ loaded 
at Auburn on July 28 with vegetables destined to Chicago, 
Illinois. The document is signed 4 4 Sound Product L N”. 
At the bottom of the document appears the following: 44 Re 
Ice order rec’d 12:30 P 7/28”. That he instructed night 
clerk operator to seal vents, inspected vegetables qs being 
loaded. That the car was placed for loading at 10 P. M. 
and loading commenced at 11 P. M. July 27, 1931. A fur¬ 
ther order to change to standard refrigeration was received 
at 12:30 P. M. July 28, 1931, from K. Kitamoto. That he 
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asked for a written order at once and the bookkeeper Lois 
T. Xamba wrote out order at 12:30 P. M. July 28, 1931, 
showing words on car order 4 ‘dry car” ordered changed to 
“standard refrigeration”. The order was submitted and 
marked defendant’s Exhibit “B”. That 8900 pounds of 
ice was placed in the bunkers as evidenced by ice ticket 
marked defendant’s Exhibit “E”. That the loading 
24 of ice was supervised by Don Mitchell, Ice Delivery 
foreman, under inspection of W. M. Kelso. That the 
ice was placed in ithe bunkers at 1:30 P. M. July 28, 1931. 
That a written record was made in the Chicago, Milwaukee, 
St. Paul & Pacific icing record book and sent to W. L. En¬ 
nis at the Chicago office, and submitted Form 1916 which 
was marked defendant’s exhibit “D”. This document in 
the handwriting of Agent Kelso, contained the following 
endorsement: 


“Icing Stations. 

Auburn, W. 
do 
do 


Service Performed 
Date. 11931. Time. 


7/27 10 p 

7/28 7 00 a 

7/28 1 30 p 


Icing Record 

Average Empty Amount 
Space Each End. Ice. Salt. 

xx Dry car 


xx 


xx 


8900 


The following questions appeared on the reverse side of 
said document in printing and the answers opposite same 
appeared in the handwriting of Agent Kelso: 

“Was car inspected and found clean and fit? Yes. 

Were drip pans and drain pipes cleaned and in order? 
Yes. 

By what R. R. employee was inspection made? Agent. 
Name: W. M. Kelso. 

Car placed for loading. . . . Date 7/27 Time 10 00 p. m. 


Loading started. Date 7/27 Time 11 00 p. m. 

Loading finished . Date 7/28 Time 5 00 p.m. 

Cars forwarded. Date 7/28 Time 1150 p.m. 


Did shipper order a dry or iced car? Dry car. 

Was car iced before or after loading? WTiile loading. 

By R. R. or Shipper ? R. R. 

If by R. R., at what icing Station? Auburn.” 

That the car was inspected prior to loading at 5 P. M. 
July 27th, 1931 in case it was wanted. That the car was 
in good shape, the car doors and plugs tight, drain open and 
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clean, floor car dry clean, car very warm inside, car in good 
shape for loading, as evidenced by car inspection certificate 
which was marked defendant’s exhibit “ F ’ That tljie load¬ 
ing was completed at 3 P. M., July 28, 1931. That the car 
moved from Auburn at 1:35 A. M., July 29,1931. That the 
original bill of lading was signed 5 P. M. July 28, 
1931, which was marked as defendant’s exhibit “ C ’ : . This 
document dated July 28,1931, shows that the peas and cauli¬ 
flower were consigned by the Sound Produce Exchange 
from Auburn, Washington, to Don Frank at Chicago, 
25 Illinois. That there was an exchange bill of lading 
issued in Seattle, Washington, on July 2^, 1931. 
That he first saw Don Frank after July 26, 1931, at the 
Sound Produce Inc. shed, Auburn, Washington. That the 
commodity was not pre-cooled because there is no pte-cool- 
ing room in the Sound Produce Co. shed at Auburn, Wash¬ 
ington. That he spends all his time during the loading sea¬ 
son in the lettuce sheds looking after railroad business. 
That vegetables loaded in the car was received in sheds 
from trucks in field, and were then packed and loaded in 
car. That a yard check shows the car %ths loaded at 8 
a. m. July 28, 1931. 

In answer to cross-interrogatories by the plaintiff, the wit¬ 
ness testified that he was personally present when thje book¬ 
keeper, Lois T. Namba, signed both orders. That some 
orders for cars are received over the telephone but that cars 
are not furnished until written orders are received, That 
the order for car URT 88,483 on July 27th and July 28th 
were received at the time he was in the office of Sound Pro¬ 
duce Company. 

Defendant’s counsel, without objection, introduced in evi¬ 
dence two certificates of the Department of Agriculture, 
being weather reports; and showing the weather conditions, 
particularly the temperatures at points near the p(oint of 
origin and at the point of destination at the time! of the 
shipment and time of arrival, as well as the temperatures 
at the various icing stations along the line of transporta¬ 
tion of car URT 88,483, summarized as follows: 

44 At Buckley, Washington (nearest point to Auburn, ^ash.) 

July 27. Between 43° and 78° 

“ 28, “ 48 “ 85 

“ 29, “ 55 “ 82 
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At Hatton, Washington (nearest point to Othello, Wash.) 


July 29, 

Between 69° 

and 99 

“ 30, 

i t 

58 

i < 

95 

At Avery, Idaho, 

July 29, 

c c 

52 

i i 

94 

“ 30, 

11 

54 

i i 

87 

“ 31, 

i i 

50 

i i 

85 

At Deer Lodge, Mont., 

July 29, 

11 

57 

t i 

81 

“ 30, 

11 

56 

i t 

72 

26 “ 31, 

t i 

54 

t i 

62 

At Harlowton, Mont. 

July 30, 

Between 50° 

and 70' 

31, 

t i 

51° 

l i 

72 

Aug. 1, 

it 

51 

i i 

78 

At Miles City, Mont., 

Aug. 1, 

i i 

0/ 

a 

69 

“ 2, 

i t 

52 

a 

85 

At Aberdeen, 

Aug. 2, 

L i 

52 

c i 

79 

“ 3, 

l l 

50 

i i 

98 

At St. Paul, 

Aug. 4, 

i i 

67 

i t 

97 

At La Crosse, Wis., 

Aug. 4, ‘ ‘ 

At Chicago (Blue Island), 

65 

i i 

97 

Aug. 4, 

i i 

70 

11 

92 

“ 5, 

i 6 

73 

i i 

90 

At Canton, 0., 

Aug. 6, 

it 

66 

t i 

93 

At Huntington, Pa., 

Aug. 7, 

it 

62 

a 

97 

At Washington, D. C., 

Aug. 8, 

l i 

70 

a 

97 

“ 9, 

a 

73 

a 

96 

“ 10, 

i t 

67 

a 

94 

“ 11, 

a 

65 

i t 

70 

“ 12, 

i t 

63 

a 

70 

“ 13, 

u 

67 

a 

81 

“ 14, 

a 

69 

a 

81 

“ 15, 

a 

70 

a 

87 

“ 16, 

a 

69 

a 

89 

44 17, 

a 

69 

a 

88 
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Defendant’s counsel, without objection, introduce^ a cer¬ 
tified copy by the Interstate Commerce Commission of 
Perishable Protective Tariff No. 5, Local, Joint aid Pro¬ 
portional Charges, and Supplements 14 and 15 thereto, 
which were in effect at the time the shipment moved. 

Defendant’s counsel read Rule 35 of the Perishaple Pro¬ 
tective Tariff No. 5, which is as follows: j 

4 ‘Orders for cars desired for loading must be filed with 
reasonable advance notice by shippers with the originating 
carrier’s agent and must be given in writing (or if given 
orally or by telephone must be confirmed in writing by the 
shipper within seventy-two hours) and must specify the 
type of car (refrigerator, ventilator, box, etc.) aijid char¬ 
acter of carriers ’ service desired. ’ ’ 

Defendant’s counsel also read Rule 130 of tile same 
Tariff which is as follows: 

“Carriers furnishing protective service as provided 
herein do not undertake to overcome the inherent tendency 
of perishable goods to deteriorate or depay, but 
27 merely to retard such deterioration or decay in so 
far as may be accomplished by reasonable protective 
service, of the kind and extent requested by the shipper, 
performed without negligence.” 

Defendant’s counsel also read Rule 135 of the same 
tariff which is as follows: 

“Property accepted for shipment under the tejuns and 
conditions of this tariff will be received and transported 
subject to such directions, only, and to such election by 
the shipper respecting the character and incidents of the 
protective service as are provided for herein. The duty of 
the carrier is to furnish without negligence reason4ble pro¬ 
tective service of the kind and extent so directed or elected 
by the shipper and carriers are not liable for loss or 
damage that may occur because of the acts of the shipper 
or because the directions of the shipper were incomplete, 
inadequate, or ill-conceived. ’ ’ 

On behalf of defendant, Uriel Buchanan, testified that he 
was the chief clerk of the refrigerator service a|id claim 
prevention of the Chicago, Milwaukee, St. Paul & Pacific 

4—6563a 
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Railroad at Chicago, Illinois, and was so employed during 
July and August, 1931. That he has supervision over all 
of the records of re-icing of cars over the lines of the Mil¬ 
waukee. That he has a card Form 1916 which is the origi¬ 
nal card showing the complete icing of car URT 88,483 
moving from Auburn, Washington, on July 28, 1931. That 
they receive a passing form 1920 which shows the inspec¬ 
tion of cars at all regular re-icing stations from origin 
to destination or connecting line and the sheets sent in 
are prepared by the man who inspects or ices the car or 
the man who supervises the work. That when these sheets 
are received at the Chicago office the records are transcribed 
to the original card received from the agent at the load¬ 
ing point showing the time the car was inspected, the 
amount of empty space in the bunkers, and the amount of 
ice used at regular re-icing stations. The witness identi¬ 
fied a card relating to car TjRT 88,483 and testified that 
all of the part in blue pencil was in the handwriting of the 
agent at Auburn. The witness further testified as follows: 

(P. 76 to 80 tr.) 

“By Mr. Bogley: 

Q. Will you also explain the remaining writing on the 
face in light pencil, and also on the face of the second 
sheet, and tell me in whose handwriting that ap- 
28 pears? A. That is in the handwriting of a man in 
our office who transcribes the records. 

Q. What is his name? A. Raymond Melzer. 

Q. What is his capacity in the office? A. He is tran¬ 
scribing clerk. 

Q. Is he under your supervision? A. He is. 

Mr. Bogley: I will now offer this card in evidence at this 
time. 

Mr. Balzer: Just a minute (examining card). I would 
just like to ask the witness: 

By Mr. Balzer: 

Q. You stated that part of this was written in another 
handwriting by someone; what is his name ? A. Raymond 
Melzer. 

Q. Which is Mr. Melzer’s handwriting? A. This is his 
handwriting (indicating). 
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Q. And this, as I understand it, is transferred |rom rec¬ 
ords that were sent into the office; is that the idea, from 
other agents! A. Yes, sir. 

Mr. Balzer: If your Honor please, I object to the receipt 
of this record of icing here, because it is evident that Mr. 
Melzer, unless he is a witness here- 

Mr. Bogley: He is not. 

Mr. Balzer: Just let me state my objection and then you 
can answer me. Because it is evident that Mr. Melzer has 
transferred it from other records of other agents af; various 
icing stations to this card here. Now, there is no objection 
to Mr. Kelso’s record, because he has identified tliat hand¬ 
writing, and certainly I am going to object to this other 
evidence which is offered. For instance, here was a record 
at Othello and various icing stations all along the line. 
These gentlemen are not here so that I can cross-examine 
them. I certainly object to this on that ground. There is 
no opportunity for cross-examination. This record, in any 
event, here, was made by another man from another record, 
and certainly I have not been given any opportunity to see 
the original record. 

• •••••• 

Mr. Balzer: I would like to call your Honor’s attention 
to this fact. We originally filed a subpoena duces tecum, 
which we asked for before another justice, and we had a 
gentleman’s agreement that Mr. Bogley would bring in all 
those records. I told him I wanted them. This certainly 
is not the original record; it has only been copied from an¬ 
other record by the transfer clerk. Now, he is a man, just 
the same as anybody else. He might have correctly copied 
that; I don’t know", but I want to see those records and I 
am entitled to them. He knew it several months a^o. 

The Court: Are these records kept by direction of the 
Interstate Commerce Commission! 

Mr. Balzer: Yes, they are kept by direction of the Inter¬ 
state Commerce Commission, your Honor. 

The Court: Well then, it is a record which is kept pur¬ 
suant to law. 

Mr. Bogley: Of course, it is. 

Mr. Balzer: That is correct. 
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The Court: Well then, I will admit it. If it is a record 
that the Interstate Commerce Commission requires the com¬ 
pany to keep, then it is an official record, I think. 

******* 

Mr. Balzer: Just a minute. If your Honor please, may 
we note an exception to your ruling? 

The Court: Certainly.” 

29 The witness then testified from the exhibit that the 

following icing services were performed: Othello, 
July 29, 4200 pounds of ice, 178 pounds of salt; Avery, July 
30th, 1900 pounds of ice; Deer Lodge, July 31st, 3:20 a. m. it 
was iced with 1500 pounds, and at 3:10 p. m. same date, it 
was re-iced with 500 pounds; Harlowton, August 1st, 700 
pounds; Allies City, August 1st, 900 pounds; Aberdeen, 
August 3rd, 1900 pounds; St. Paul, August 4th, 1000 pounds; 
North La Crosse, August 4th, 500 pounds. That these con¬ 
stitute all of the regular icing stations on the line of the 
Chicago, Milwaukee, St. Paul & Pacific Railroad Company, 
between Auburn, Washington, and Chicago, Illinois. 

The witness also;testified as follows: (p. 80-81 tr.) 

“By Mr. Boglev: 

• 

Q. What is meant by the figures appearing in the column 
for the “empty space”; for instance, take July 25th, 27, 
what does that mean? A. That is the number of inches 
of empty space in the bunker of the car down to the ice.” 

******* 


Q. Do you keep in your office records of repairs made to 
refrigerator cars? A. Not in our office. They merely make 
a notation if they lare repaired in transit on the report. 
That is set out if there is a repair made. 

Q. I will ask you if you have made an inspection of the 
records of your company to ascertain whether any record 
was made of a repair to the body of this car, and if so, what 
was that repair? A. I have. That is kept in the office of 
the Union Refrigerator Transit Company. 

Mr. Balzer: I object, your Honor. 

The Court: I will sustain the objection. 

Mr. Bogley: Very well. I will not press it.” 
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On cross-examination Witness Buchanan testified that 
his road, the Chicago, Milwaukee, St. Paul & Pacific, did 
not have a pre-cooling station at Auburn, Washin^on, but 
merely had a shed. That the shipper can pre-coo| the car 
if they want to. That if the car was to be pre-4ooled at 
Auburn, the Company would have it pre-cooled by the icing 
company that supplies the ice, unless the shippers ice the 
car. The witness further testified on cross-examir.ation as 
follows (p. 83 tr.): 

“By Mr. Balzer: 

Q. You stated that the man who inspects the bar, that 
is your agent, at these various regular icing statibns, and 
ices the car; how do you know he does that—just from the 
record that is sent in; is that it? A. From the rec- 
30 ord we receive. 

Q. You have no personal knowledge of the fact 
that the icing vms performed at those various stations? 
A. I have not. 

Q. You did not see it? A. I did not.” 

Upon redirect examination Witness Buchanan testified 
that car URT 88483 was iced with 8,900 pounds at Auburn, 
Washington on July 28th at 1:30 P. M. and ther^ was no 
difference between pre-iced and pre-cooling. 

Upon re-cross examination Witness Buchanan stated that 
other railroads in California perform pre-cooling in their 
plants. 

Upon re-redirct examination Witness Buchanan was asked 
to testify about the general custom as to whether chrs were 
iced prior to loading, at the time of loading or subsequent 
to the time of loading. The Court sustained plaintiff’s ob¬ 
jection that the witness was not qualified. 

On behalf of defendants, Gilbert Frenz, testified that he 
was foreman of the Federal Ice & Refrigerating Company 
at Blue Island, Illinois. That his company performs all 
the icing of refrigerator cars for the Indiana Harbor Belt 
Line at Blue Island, Illinois. That there is only oine icing 
station on the line of the Indiana Harbor Belt lline and 
that is at Blue Island. That the bunkers were filled to 
capacity in accordance with instructions. After identify¬ 
ing a document which purported to be an icing statement 
covering car URT 88,483, among other cars, the witness 
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stated that it was an icing station covering the icing of 
this particular car and other cars in the train, that the icing 
was done under his supervision and that he had no inde¬ 
pendent recollection of the services performed, except upon 
refreshing it by reference to the paper, and that certain 
pencil figures were in his handwriting and that the figure 
“12” signified that 1,200 pounds of ice were placed in the 
car. Defendant’s counsel offered the paper in evidence, 
whereupon plaintiff’s counsel objected and the following 
examination relating to the introduction of the statement 
was had: (p. 93 to 97 tr.) 

“Bv Mr. Balzer: 

•/ 

Q. That is not your record, but do you keep any 
31 records? A. This is our permanent record. This is 
the original. 

Q. Yes. I understood you to say you were with the In¬ 
diana Harbor Belt Railroad? A. No, sir. This was fur¬ 
nished bv them. 

Q. It is furnished to you by the Indiana Harbor Belt 
Railroad Company ? A. That is our icing report. 

Q. Was this prepared by you? A. No, sir. 

Mr. Balzer: Well, if Your Honor please, I object. He 
has not laid any foundation to show who prepared this 
sheet here for him. 

By Mr. Bogley: 

Q. "Where did you get this sheet from in the first place? 

A. It is delivered to us by the’ Indiana Harbor Belt Rail¬ 
road. 

Q. All of the typing, other than in blue ink, was on the 
paper when you received it? A. Yes, sir. 

Q. All of the pencil marks on there are in your hand¬ 
writing? A. Yes, sir. 

Mr. Bogley: I think that is the very best evidence we 
could have here. The witness himself supervised the icing. 
He put on there at the time an indication showing the num¬ 
ber of pounds of ice put in that car and vras there at the time 
it was placed in there. I think that is the very best evidence. 
I am not asking that the paper be introduced because he 
has no independent recollection of it. As I understand the 
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rules of evidence about a paper, he can not testify except 
to refresh his recollection from the document. 

The Court: If he testified that he made the recdrd and 
it was true at the time he made it, that is different.! 

Mr. Bogley: Yes, I will ask him a further question. 

Q. You have stated that all of the lead pencil marks were 
in your handwriting? A. Yes, sir. 

Q. All those writing’s, those figures, truly represent the 
services that were performed? A. Yes, sir. 

Q. Do they truly represent the time and place they were 
performed? A. Yes, sir. 

Mr. Balzer: I object, if your Honor please. This is evi¬ 
dently a record of the Indiana Harbor Belt and it is a 
typewritten carbon and the only thing that is on there is 
a pencil notation that this man has made. Now, he is with 
the Federal Icing and Refrigerating Company, as I under¬ 
stand it, and not connected with the Indiana Harbor Belt 
Railroad except by contract. They certainly kept their own 
records. He does take the railroad record and put it on 
there. The railroad pays for all of this icing service, and 
he comes in here with a typewritten sheet that has nota¬ 
tions on there- 

Mr. Bogley (interposing): If your Honor please, this is 
the man who performed the service. 

Mr. Balzer: He supervised it. 

The Court: I understand him so. 

Mr. Bogley: Yes. 

The Court: Did you do the icing? 

Mr. Balzer: I supposed it was their local men. 

The Witness: The laborers. 

Mr. Bogley: Are they part of your crew? 

The Witness: Yes, sir. 

Mr. Bogley: He is the crew foreman. There is n6 better 
evidence I could bring into court. 

32 The Court: Well, when a man is in charge of work 

and has no independent recollection, he can refresh 
his recollection from almost anything. 

Mr. Bogley: He made the record contemporaneously 
with the Act. 

The Court: Where it is made contemporaneously, and 
he made it and knew it was true at the time he npade it, 
then it is admissible. 
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Mr. Bogley: That is exactly when it is made. I do not 
know of any better evidence I could put in here. He might 
have a recollection about a paper yesterday or the day be¬ 
fore, but it seems to me that this is the very best evidence 
I could have. I can not see any objection to it. 

Mr. Balzer: Let me ask him another question. 

Q. Don’t you render statements to the railroad company? 
A. Yes, sir. 

Q. And list how much ice you supplied in various cars? 
A. Yes, sir. 

Q. Where is that record? A. That is in the possession 
of the Indiana Harbor Belt. 

Q. Your records are? A. That is our record, there (in¬ 
dicating). 

Q. I don’t want to twist you. Your company keeps rec¬ 
ord, don’t they? A. Yes, sir. 

Q. They keep records of ice supplied to these various 
cars over a certain period, say a month; isn’t that correct, 
and then vou render a statement to the road for the ice that 
you have supplied. Isn’t that correct? You don’t send 
this in to collect? A. No, sir. 

Q. You send in your statement to collect for the ice 
supplied? A. No; our own statement goes. 

Q. What statement do you send in? A. There is another 

report that is taken from this and the icing bills are made 

from that bv the Indiana Harbor Belt. 

* 

Q. Where is that report? A. In the possession of the 
Indiana Harbor Belt people. 

Mr. Balzer: I renew my objection to this evidence, the 
way it is. It is just merely a pencil notation on here. 

The Court: He says that he made it at the time, contem¬ 
poraneously with the performance of the work, and he knew 
then that it was true, so I think it will be admitted. 

Mr. Balzer: I note an exception, your Honor. 

The Court: Yes. 

Upon redirect examination Witness Frenz testified that 
the car was iced with 1,200 pounds on August 5th between 
the hours of 9:50 A. M. and 10:18. This document was 
admitted as defendant’s Exhibit No. 7. 

Upon recross-examination Witness Frenz testified that 
he inspected approximately 300 cars a day. That he per¬ 
sonally stayed to ,see 1,200 pounds of ice placed in the 
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bunker of the car. That it took about 2 minutes, but that 
he did not weigh the ice, merely estimated it. 

Upon redirect examination Witness Frenz testified that 
the ice placed in the bunkers filled it to capacity. 

33 On behalf of defendant, Millard K. Green testi¬ 
fied that he was an inspection and icing foreman of 
the Fruit Growers Express who performed the iciijig in¬ 
spection service of the Pennsylvania Railroad in Washing¬ 
ton. The witness identified his handwriting and testified 
from a record of the Fruit Growers Express which was 
admitted in evidence, without objection, that on August 8, 
1931, at 8 A. M., he examined the mechanical condition of 
car URT 88,483 and found the mechanical condition to be 
“0. K.” 

Upon cross-examination Witness Green testified that he 
did not know when car URT 88,483 was placed on the team 
tracks in Washington. That delivery of the car was taken 
on August 8 at 7 A. M. and that no ice was placed in the 
car after delivery. That the Fruit Growers Express has 
a contract with the Terminal Refrigerating and Ware¬ 
housing Corporation if ice is needed in Washington. 

Upon redirect examination Witness Green testified that 
at the time he made an inspection of car URT 88,483 the 
bunkers of the car were nine-tenths full of ice. 

On behalf of defendant, W. T. Buell, testified that he was a 
car inspector of the Pennsylvania Railroad during August, 
1931. That he inspected all equipment that comes in the 
yards which included the Water Street yards. That he did 
not have any record of car URT 88,483. That hje only 
makes a record if equipment is defective, and that he re¬ 
ports to Mr. Rheinhardt. 

On cross-examination Witness Buell testified that he 
made no interior inspection of car URT 88,483. 

On behalf of defendant, Martin F. Rheinliardt, testified 
that he was the Assistant Chief Clerk of the Pennsylvania 
Railroad and has custody and control of the record^ relat¬ 
ing to the movement of cars into and out of Washington, 
D. C. That he had searched his records and had failed 
to find any protest being made of car URT 88,48^ which 
arrived in Washington on August 8, 1931. That there 
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was no inspection record of car URT 88,483 made by 
Mr. Buell. 

34 On cross-examination Witness Rheinhardt testi¬ 
fied that the Moorhead Inspection Bureau in August, 
1931, rendered an inspection service and that the railroad 
paid for such inspection. The witness after being shown 
the inspection report of the Moorhead Inspection Bureau 
made on Car URT 88,483 in Washington, D. C., could not 
recollect whether or not the Pennsylvania Railroad asked 
for the inspection. 

On redirect examination Witness Rheinhardt testified 
that no written order to ice car URT 88,483 was given 
after it arrived in Washington. 

On recross-examination Witness Rheinhardt testified that 
after a car arrived at its place on the siding the consignee 

had absolute custodv of the car. 

•/ 

Counsel for defendant, without objection, then intro¬ 
duced and read a !certificate of the Department of Agri¬ 
culture stating its regulations with respect to grades of 
peas and cauliflower, which is summarized as follows: 
(p. 121-122 tr.) 

“As to Peas under U. S. No. 1: In order to allow for 
variations incident to proper grading and handling, not 
more than ten per cent by weight, of any lot, may be below 
the requirements of this grade but not more than one-half 
of this tolerance or 5 per cent, shall be allowed for defects 
causing serious damage, and not more than one-tenth of 
this tolerance or 1 per cent shall be allowed for decay.’’ 

“U. S. No. 1 shall consist of pods of peas of similar 
varietal characteristics which are fairly well filled, fresh, 
tender, firm, of reasonably uniform maturity, free from 
excessive moisture* decay, mildew injury and from damage 
caused by freezing, hail, dirt, leaves or other foreign mat¬ 
ter, disease, insects or mechanical or other means.” 

“As to Cauliflower under U. S. No. 1: In order to allow 
for variations incident to proper grading and handling, not 
more than 10 per cent, by count, of any lot may be below 
the requirements of this grade but not to exceed one-tenth 
of this tolerance or 1 per cent shall be allowed for decay.” 

“U. S. No. 1 shall consist of compact heads of cauliflower 
which are not discolored, ricey, fuzzy, or over-mature; 
which are free from damage caused by enlarged bracts, 
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dirt or other foreign matter, bruises, disease, inserts, me¬ 
chanical or other means. Jacket leaves shall b^ fresh, 
green and well trimmed. ” 

The following definitions were read: 

“Discolored” means that the head is of some abnormal 
color. 

“Ricey” means that the stems of the flower clusters have 
started to elongate, causing the clusters to separate and 
give the head a loose or open and sometimes granular 
appearance. 

35 “Fuzzy” means that the surface of the h|ad has 
a velvety or hairy appearance. 

“Over-mature” means a stage of growth which is be¬ 
yond that of a compact, properly developed head. An 
over-mature head usually in loose, ricey or fuzzy. 

On behalf of defendant, M. H. Brown, testified that he 
was Assistant Freight Claim Agent of the Fruit Growers 
Express. That they have a contract with the Pennsylvania 
Railroad to furnish them with cars and to ice them]. That 
he has custody and control of the records relating f;o icing 
service performed for the Pennsylvania RailroacjL The 
witness identified two books covering icing servides per¬ 
formed on car URT 88,483 which he stated were sent to 
his office by the men who make them at the icing station, 
constituting his permanent office record, having been made 
by the men who performed the service at the icing stations. 
He further testified as follows: 

“By Mr. Bogley: (p. 124 to 130 tr.) 

Q. I will ask you if there is any signature on that page 
and, if so, if you can identify it. A. Yes, sir. It is signed 
by J. R. Woods, Icing Foreman. 

Q. Do you know Mr. Woods’ signature? A. Ye$, sir. 

Q. Have you seen it before? A. Many times. 

Q. Is that Mr. Woods’ signature (indicating)? A. Yes, 
sir. 

Q. Who is Mr. Woods? A. He is an icing foreman, em¬ 
ployed at Canton, Ohio, employed by the Refrigerator 
Express Company. 

Q. Do you know in whose handwriting the remainder of 
the figures are on that page ? A. They must be Mr. Woods ’. 
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Mr. Balzer: Just a minute. I object. 

Mr. Bogley: I withdraw the question. 

Q. You do recognize the fact the signature is that of 
Mr. Woods? A. Yes, sir. 

Q. I will ask you when that record is prepared, if you 
know? A. The instructions are to prepare the record at 
the time the service is performed. 

Q. When did this book reach you, Mr. Brown? A. That 
book reached our office September 4, 1931. 

Q. I mean, when did this reach you with respect to the 
service performed? A. Very soon after. 

Q. Well, is there any stated time that it comes to you? 
A. Thev are under instructions to send them in not later 
than the close of the month in which the records are made. 

Q. Does this book include this car, or all cars which are 
iced at this particular point, during a period? A. It in¬ 
cludes many cars that were iced at this point, but I do not 
know that it includes all of them. 

Q. In other words, it is strictly with reference to 
36 this car and to other cars iced at that point? A. Yes, 
sir. 

Q. There is an entry as to what was done to URT 88,483 
in that book? A. Yes, sir. 

Mr. Bogley: Now, I offer this in evidence, and call your 
attention to the fact that over the signature, to which the 
witness referred, is the description “I hereby certify that 
the above record is true and correct”. 

Mr. Balzer: Just a minute. Let me see it. 

Mr. Bogley: (handing book to counsel). 

Mr. Balzer: (examining said book). 

By Mr. Balzer: 

Q. That is not your report, is it? A. No, sir. 

Q. This is the record of Mr. Woods? A. It was made 
by Mr. Woods. 

Q. The only way you know this is Mr. Woods’ record or 
the entries which are here made by him, is by his signature; 
is that correct? A. Yes, sir. 

Q. He is at Canton, Ohio? A. He is located at Canton, 
Ohio. 

Q. How do you know this is his signature; where did you 
ever see him sign? A. I never saw him sign. I handle hun¬ 
dreds of his books. 
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Mr. Balzer: I object. This witness clearly is liot in a 
position to say that he knows that this is the signature of 
this gentleman. He has never seen him sign it. I object 
to its admission in evidence. 

Mr. Bogley: If your Honor please, this has all been gone 
over before with the previous witnesses. 

The Court: Not quite. 

Mr. Bogley: Not exactly, but this is the original office 
record, the permanent ledger record of the Fruit Growers’ 
Express Company as to the icing of this car on the Penn¬ 
sylvania Railroad. It is even one step closer than the card 
which is in evidence. This is the record which the man sent 
in, and instead of transcribing it on the card and u$ing the 
card as the ledger record, the Fruit Growers Express keeps 
this book which constitutes their ledger record a^ to the 
icing service performed on this car. We are o^ie step 
closer here than with the card. This is the record which 
the man sent in. It seems to me it all goes back to the same 
authorities, which I referred to your Honor before, as to 
whe weight and credit to be given to the document. It was 
prepared in the usual course of business, according’ to this 
testimony, at the time the service was performed, and pur¬ 
ports to show that said service was performed. That is all 
we are asking to prove. 

Mr. Balzer: I stated this morning these records w<^re kept 
in accordance with the regulations of the Interstate Com¬ 
merce Commission. I am sorry I made that statement, 
because they are not made in accordance with the Inter¬ 
state Commerce Law, because the Commission has several 
times requested that they be given control of these refrig¬ 
erator companies and they have no control of the refrigera¬ 
tor companies. 

The Court: Well, I admitted the card as kept by j;he rail¬ 
road company. 

Mr. Bogley: That is right. 

Mr. Balzer: It is not kept by the railroad company. 

The Court: Pursuant to direction or regulation of the 
Interstate Commerce Commission. 

Mr. Balzer: They are not, your Honor. 

Mr. Bogley: Just a minute. This man’s company, the 
Fruit Growers Express, is under contract with thk Penn- 
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sylvania Railroad to perform this service. They act 
37 as the railroad company’s agent, and this is the per¬ 
manent record they keep for this icing. 

• *##**# 


The Court: I do not believe I can agree with you Mr. 
Bogley. If this is a record which is required to be kept 
by law, I do not see how you can prove as a fact that cer¬ 
tain things were done because somebody signs a statement 
here, a statement saying that he has done it. 

Mr. Bogley: That is not the question. The statement 
shows he did it. This is a ledger record made at the time 
the services were performed. 

The Court: But, the services were performed by the man 
out in Ohio. 

Mr. Bogley: That is right, and he made the record. 

The Court: And he is not this witness. 

Mr. Bogley: But it is a permanent office record, the rec¬ 
ord which was made contemporaneously with the service. 

The Court: How would that be anv different from reading 
a letter? 

Mr. Bogley: That is simply a communication showing he 
has done something, but what we have here is a record 
made contemporaneously with the performance of a service. 

The Court: I do not see that- 

Mr. Bogley: I can not see that there is any difference 
between that and the ledger book we have here from the 
plaintiff showing his sales. 

The Court: Whv, that is entirelv different. There is 
other testimony that the sales were made, and the ledger 
record shows the sales were made at the time and there was 
testimony of the man who made that book; he had knowl¬ 
edge of that. I will sustain the objection. 

Mr. Bogley: If your Honor please, I think I have enough 
testimony to run pretty much the rest of the day. I would 
like to have an opportunity to bring these men here, if they 
are available. If not, we will have to let the record stand 
as is. 

On behalf of defendant, H. A. Stewart, testified that he 
was General Mechanical Inspector of the Fruit Growers 
Express Company and had been with the company since 
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1895. That he was present at and made some 30 tests and 
saw the loads put in cars. That they place electric resist¬ 
ance thermometers in the room of the car and in ttye bunk¬ 
ers and then from the roof of the car take the temperatures 
of the inside of the car without opening the dooi|*s. The 
witness described the mechanical make-up of car l|RT 88,- 
483 from blue prints that he had examined. Thej witness 
testified that a car of the URT type is refrigerated by the 
ice melting in the bunkers and the cold air conjies thru 
the bottom bunker opening and circulates around the lad¬ 
ing. That he has had experience at shipping pointjs. That 
preicing is performed by closing the side doors, apd filling 
the bunkers to capacity with ice, usually |5 to 20 
38 hours in advance of loading and that is alijnost the 
universal custom in highly perishable commodities 
during warm weather. That if the car is iced some time 
prior to loading, the meltage of the ice results in cooling 
the car structure. If the icing is performed at the same 
time as the loading and the car is iced after the loading is 
completed, the melting of the ice then is caused by cooling 
both the car and the load at the same time. That if the 
car is iced in advance and the car is delivered before load¬ 
ing, then all of the work of the ice, or most of the work 
of the ice, produced by the ice in melting is done prior to 
the loading, and this results in a much earlier cooling down 
of the lading than if the ice is applied to cool bothj the lad¬ 
ing and car at the same time. The witness testified that 
it is generally conceded that a car fully loaded with a com¬ 
modity such as peas and cauliflower would be protected 
with the bunkers half full of ice, with a bunker capacity of 
8900 pounds that means 4450 pounds. That top ice placed 
in a car upon a commodity such as peas and cauliflower 
serves to preserve the ice in the bunkers. That there are 
three types of icing services in refrigerator cars, namely: 
bunker ice, or ice placed in the bunkers at the ends of the 
car, top ice, or ice placed on top of the lading, and package 
ice, or icing between the individual packages. That some 
shipments go a considerable distance without ary ice in 
the bunkers and with only top icing. That the meltage of 
top ice is slower in a car that has been pre-cooled prior to 
loading. 
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Upon cross-examination Witness Stewart testified as fol¬ 
low’s : 


“By Mr. Balzer: (p. 143-144 tr.) 

Q. For instance, say the car started loading around 10 
o’clock in the evening*, with a temperature, say approxi- 
matelv around about 60. How r lone; w r ould it take with 
just bunker ice in there to cool that car off? A. You mean 
the car itself or the car and load? 

Q. Just the car itself, about how many hours? A. That 
w’ould depend on the temperature of the car structure and 
how low’ a temperature you would consider it as being cooled 
off. It takes about 77 pounds of ice to remove one degree 
of storage heat from the car structure. 

39 Q. So the jury will understand, about how many 
hours w’ould that take, do you know’? A. Will you 
give me the maximum and minimum temperatures as to 
w’hat the- 

##•#### 

» 

Q. How long w r ould it take, for instance, having S900 
pounds of ice placed in the bunkers of the car—how long 
wrould it take to cool the body, or the structure of that car 
off so that a commodity placed in there w r ould be ready for 
movement? A. The length of time w’ould depend on the 
amount of heat removed. 

Q. If you placed ice in the body of the car, for instance, 
supposing you placed 9600 pounds of ice in the body of the 
car; that is, in the interior of the car, how’ long would that 
take: How long w r ould it take to melt that ice if there was, 
say, 8900 pounds in the bunkers of the car? A. I don’t 
know’. 

Witness Stewart further testified that salt is placed in the 
bunkers of the car to accelerate the rate of ice meltage and 
the trade usually uses from 2 to 3% salt with the initial 
icing or the first re-icing. That it is possible to use enough 
salt to freeze a small quantity of the load. That “stand¬ 
ard” refrigeration contemplates initial icing of the car be¬ 
fore loading it and re-icing the car to capacity at the re¬ 
icing stations between origin and destination. That the 
carriers have other forms of modified refrigeration. That 
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a dry car would move from California to an eastern desti¬ 
nation with just the initial icing and no re-icing, but he 
never heard of vegetables moving that way. That he had 
seen the loading of peas in New York state directly from 
the packing shed but that no ice had been placed in tfie body 
of the car. That he had never seen peas loaded with top 
ice but that he had seen them unloaded. That about 300 
pounds top ice remained in the car but he did not know how 
much ice had originally been placed in the car. That a ship¬ 
ment in transit can be changed to standard refrigeration. 

On redirect examination Witness Stewart testified that 
the proper temperature for a refrigerator car to move 
under, where it is loaded with peas and cauliflower is 
around 50 degrees. The witness further testified as fol¬ 
lows: (p. 149 tr.) 

40 “By Mr. Bogley: 

Q. Now, taking that as a starting point, can y^u then 
answer the question which Mr. Balzer asked you asj to how 
long it would take, by placing ice in the bunkers of such a 
car as URT 88,483, to reduce the car to a 50 degree tem¬ 
perature, assuming that the temperature at the time was 
approximately 80 degrees. Can you give us any approxi¬ 
mation or estimation of that? A. That would mean the re¬ 
moval of about 30 degrees of heat from a load. 

Q. I am talking about an empty car? A. An empty car. 

Q. Yes, sir, the outside temperature being about 80 de¬ 
grees, a minimum of 80 degrees. A. About 20 houys; that 
is, just an empty car. 

On behalf of defendant, Joseph Reno Woods, testified, that 
he was employed by the Fruit Growers Express Company 
in August, 1931. That he supervised the icing of cars at 
Canton, Ohio. After identifying a book in his own hand¬ 
writing from which he refreshed his recollection the book 
w 7 as admitted in evidence without objection and the witness 
further testified. That on August 6, 1931 at 8:30 A. M. he 
placed 1100 pounds of ice in the bunkers of car URT 88,483 
which filled the bunkers to capacity. That he did hot com¬ 
pute the weight of the ice by weighing but figured it from 
inches. 

On cross-examination Witness Woods testified that he 
was not under subpoena. That the Fruit Growers Express 
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Company did not personally perform the icing service at 
Canton, Ohio. That some ice company performed the serv¬ 
ices for the Fruit Growers Express under contract and that 
those men were not employed by the Fruit Growers Ex¬ 
press. That he did not actually see the ice placed in the car 
but that he went around first and inspected the bunkers 
then went around afterwards to see that the ice was put in. 
That he examined as high as 400 cars a day. That the ice 
company men opened and closed the hatches of the car. 
That he could not tell from the book he had whether the 
car called for standard refrigeration but that the company 
provides slips before we go on the platform showing each 
car number that has standard refrigeration. 

On redirect examination Witness Woods testified that the 
icing of car URT 88483 was started at 8:30 and completed 
at 8:42. 

41 On behalf of defendant Nelson K. Smith, testified 
that he wasi an icing foreman of the Fruit Growers 
Express Company on August 7, 1931 at Huntington, Pa. 
After identifying a book in his handwriting from which he 
refreshed his recollection, the book was admitted in evi¬ 
dence without objection and the witness further testified. 
That under his supervision 800 pounds of ice were placed 
in bunkers of car URT 88,483 at Huntington, Pa. on Au¬ 
gust 7,1931 between 12:53 A. M. and 1:03 A. M. which filled 
the bunkers to capacity. That they inspected the plugs and 
hatches upon arrival and departure, and they were closed. 

On cross-examination Witness Woods testified that he 
■was not under subpoena and was no longer employed by the 
Fruit Growers Express. That the Fruit Growers Express 
has no icing plant at Huntington, Pa. and that he did not 
know who supplied the ice there. That the men from the 
icing company opened the hatches. That he merely meas¬ 
ured the vacant space but did not weigh the ice. That he 
did not know’ v’hether the icing company made any check 
of the amount of ice put in a car. That he inspected about 
400 to 500 cars a day. That cars do not come into Hunt¬ 
ington that wrere not re-iced. 

On behalf of defendant, Harry W. Price, testified, that he 
was the Chief Clerk of the Claim Office of the Fruit Growers 
Express and that Canton, Ohio and Huntington, Pa. v’ere 
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the only regular icing stations on the line of the jPennsyl- 
vania Railroad from Chicago to Washington. 

On behalf of defendant, Fred S. Hobbs, testifying as an 
expert stated that he was Special Assistant to the Man¬ 
ager of the Railroad Perishable Inspection Agencjy, which 
agency inspects carloads of fruits and vegetables in the 
northeastern part of the United States for all the railroads 
in that territory, making records to be used as records of 
shipment and condition and so on, with headquarters at 
New York City. That he has been with that agency since 
July 1, 1933. That his duty included reporting on 
42 the condition of fruit, supervising the refrigeration 
and looking after defects in the service rendered bv 
the Merchants 7 Dispatch, which is a refrigerator car line, 
having 15,000 refrigerator cars in operation. That he had 
had occasion to observe the effects of refrigeration and 
make suggestions for improvement. That he had a Bache¬ 
lor of Science degree in Horticulture. That he was an in¬ 
spector at the terminals inspecting carloads of fruit and 
vegetables. That pre-icing means placing ice in the bunkers 
of the car before it is loaded, that is, chilling the car itself 
to permit loading in a cool car. That a pre-cooled car is 
accomplished through pre-icing which means the car is cool 

at the time the commoditv is loaded into it. That there are 

•/ 

some special pre-cooling systems in operation throughout 
the country which operate in a manner other than by plac¬ 
ing ice in the bunkers, but they are not owned by the rail¬ 
roads. That the railroads have no pre-cooling systems. 
That the shipper pays for the ice that is placed in the 
bunkers of the car. That it is a universal practice to order 
a car the day before he anticipates loading which permits 
the carrier to ice the car some time during the night. That 
the cars should have and usually do get about 12 hours pre¬ 
cooling. That a dry car is a car placed at the request of 
the shipper with no ice in it. That a dry car has the effect 
of hastening the depreciation of the commodity because the 
cooling is retarded. That top ice is used as a booster icing 
to increase the amount of refrigeration. That you can 
omit bunker ice and rely on top ice only in short hauls. 
That in a particular hot car possibly 2000 pounds of top 
ice will be necessary to cool the car which should have been 
done by the bunker ice placed in the car before the loading 
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was started. That peas and cauliflower are classified as 
perishable vegetables. That cauliflower was about midway 
between highly perishable and the less perishable and 
peas are still up toward the most highly perishable com¬ 
modities. That peas in a bushel basket container 
43 will generate heat faster than other commodities. 

That in addition to the heat they possess at the time 
they are harvested in the field commodities have a tendency 
to generate further heat and then there is some heat gen¬ 
erated at the time they are loaded. That matured vegetables 
will generate heat much more rapidly than vegetables in 
their prime. That field heat means heat being generated 
plus the heat that is already present. That is you harvest 
peas at a temperature of possibly 90, the peas will have 
that heat in addition to the heat they generate. That re¬ 
frigeration has the, job of checking the field heat in addi¬ 
tion to the heat that is generated. That after depreciation 
of such commodities—as peas and cauliflower has begun the 
power of refrigeration to retard depreciation is not very 
great. That the greater the depreciation the greater the 
need for refrigeration. The following hypothetical question 
was asked Witness Hobbs: 

“By Mr. Bogley: (p. 185, 186 and 187 tr.) 

Q. I will ask you this question: Assume that this car 
about which you testified yesterday, URT 88,483 was loaded 
at Auburn, Washington, with 420 thirty-one pound hampers 
of peas and 203 thirty-six pound crates of cauliflower; that 
at the time of loading the peas were generally fresh, tender, 
and of reasonably uniform maturity, with average defects 
of 25 per cent, such defects consisting mostly of over¬ 
maturity and the remainder of immaturity and scarred and 
broken pods and that the cauliflower had fresh green 
jackets and flowers which were generally white and com¬ 
pact, with defects averaging 25%, such defects consisting 
mostly of ricey heads, the remaining defects consisting of 
fuzzy and discolored heads and worm injury; that the peas 
and cauliflower were not precooled prior to loading; that 
loading was commenced about 11 p. m. on July 27,1931, and 
completed about 3 p. m. July 28, 1931; that the car was not 
precooled or preiced prior to loading; that the car was 
transported over the rails of the Chicago, Milwaukee, St. 
Paul & Pacific Railroad, the Indiana Harbor Belt Railroad, 
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and the Pennsylvania Railroad to Washington, D. C., with 
reasonable dispatch and without delay; that ice and salt 
were placed in the bunkers of the car at the places and 
times and in the amounts as follows: the temperatures at 
such times and places being also noted: Initial, Auburn— 
all in the year 1931—July 28 1:30 P. M. 8,900 pounds, 
temperature 85 to 48, Reiced, Othello, July 29, 5:10 p. m. 
4,200 pounds 178 pounds of salt, temperature 99 tp 69, at 
Avery, July 30, 12:35 p. m. 1,900 pounds of ice, tempera¬ 
ture 87 to 54, Deer Lodge, July 31, 3:20 a. m. 1,500 founds, 
temperature 62 to 54, again at Deer Lodge on tlje same 
date, 3:10 p. m. 500 pounds, temperature 62 to 54, at Har- 
lowton, August 1, 11:25 a. m. 700 pounds, temperature 78 
to 51, Miles City, August 1, 9:15 p. m. 900 pounds, tempera¬ 
ture 69 to 57, Aberdeen, August 3, 8:25 a. m. 1,900 founds, 
temperature 98 to 50, St. Paul, August 4, 5:43 a. m., 
44 1,000 pounds, temperature 97 to 67, North La Crosse, 

August 4, 11:50 a. m., 500 pounds, temperature 97 to 
65, at Blue Island, August 5, at 10 a. m., 1,200 pounds, 
temperature 90 to 73, at Canton, Ohio, August 6, 8:|2 a. m., 
1,100 pounds, temperature 93 to 66, at Huntingtpn, Pa., 
August 7, 1:03 a. m. 800 pounds, temperature 97 to 62. 
That 9,600 pounds of top ice were placed on the peas and 
cauliflower during the loading; that upon arrival of the 
car in Washington on August 7, 1931, at 2 a. m. with the 
bunkers 9/10 full of ice, the peas showed from 1 to 7 per 
cent soft rot, caps generally discolored, pods green; that 
the cauliflower showed the outer wrapper leaves yellow in 
the two upper layers, with occasional early stages of slimy, 
soft rot following, some crates showing one or two slightly 
spread heads. What in your opinion, was responsible for 
the deterioration of said peas and cauliflower? (End of 
Hypothetical question) 

Mr. Balzer: “I object to the question for various rea¬ 
sons. The first reason, principally, is that there is nothing 
in this record to show just exactly what the temperatures 
were at time the various icing services were performed. 
He is putting in weather reports, I grant, at those various 
points; but certainly there is no testimony in this c^se that 
has been adduced to show just exactly what temperatures 
were prevalent at the time the particular icings w^re per¬ 
formed. ’* 
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Mr. Bogley: I have given the maximum and minimum 
temperatures applying at those points on those dates. I 
think that that certainly gives us an ample basis, as far as 
the temperatures is concerned. I have tried to state every 
fact that we have in the case, and this man is qualified as 
an expert. 

The Court: I will overrule the objection. 

The Witness: My opinion is that the deterioration at 
destination was the result of two things; the fact that a 
precooled car was, not used first; and, secondly, that the 
deterioration existed in the peas at the time of shipment”. 

Counsel for plaintiff duly noted an exception to the 
above ruling. 

Upon cross-examination Witness Hobbs testified that his 
agency was under contract with the railroads for inspection 
service at New York City and that he was appearing volun¬ 
tarily. That while die had a B. S. degree he had never been 
employed as a horticulturist. That he had never been on 
the Pacific Coast. That he had never been in Florida. That 
his experience as to loading had been confined principally 
to New* York State. That standard refrigeration covers 
reicing at all regular icing stations, as w’ell as initial icing. 

That he cannot testify as to schedules. That he had never 

•> 

made any tests to find out what the temperature of a car 
would be that was precooled but that he had studied a lot 
of literature by the United States Department of Agricul¬ 
ture, which thev rely on for accurate data. That initial and 
preicing are the same and can be performed by either the 
carrier or the shipper. That he wouldn’t say that 
45 the cars w'ere generally loaded at night. That he 
did not know' the purpose of loading cars at night 
time. That they probably may have wanted to make a cer¬ 
tain connection out, and have them ready for a train. That 
the temperature w'as lower at night-time and the peas w'ere 
probably harvested in the day and loaded that night. That 
a car can be loaded in tw^o or three hours. Thev couldn’t 
harvest them at night. That the harvesting is done in the 
day and loading in the late afternoon, and the car can be 
taken out in the evening. That is w T ould take 2000 pounds 
of body ice to chill the car itself which might have been 
accomplished by thq ice in the bunker. The witness stated 
that there was a very great change in temperature in the 
State of Washington but did not know particularly where 
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Auburn, Washington was located. That a difference in 
temperature of some 30 degrees would affect the field heat 
of a vegetable, but that would not change his ans^ver to the 
hypothetical question asked on direct examination. That 
defect is a potential source for quick deterioration. That 
it might not have actual defect at that time, but if a pea is 
cracked or split, it is not going to last as long as one whole 
or in good condition. That ice starts melting the minute 
it is put in the car. That one of the purposes of perform¬ 
ing the inspection for the railroad company is to have a 
record of the condition of the commodity at destination if 
claims are made. 

Thereupon defendant rested his case. 

Rebuttal Testimony of Plaintiff. 

Martin F. Rheinhardt, who previously testified for the 
defendant, was called as a witness for plaintiff ar|d testi¬ 
fied as follows: That on August 8, 1931, they had a yard 
man in their employ by the name of Koontz. Tha|t if his 
office is not open a protest could be made to the yhrd man 
by telephone, and the yard man would in turn notify him. 
That he usually gets at his desk between 7:30 A. M. and 
8 A. M. in the mornings. The witness stated that the in¬ 
spection of car URT 88,483 was made at 7 A. M. on August 
8, 1931. That the general practice is to inspect all 
46 cars, whether the protest has been made, and he also 
tries to inspect all cars and get their condition on 
arrival. 

Upon cross-examination witness Rheinhardt testified 
that all protests come to him personally and that because a 
second inspection was made it did not mean that a protest 
had been filed. 

Max Shapiro, the plaintiff, was recalled as a witnjess and 
testified as follows: That during his 25 years of experience 
he received an average of 600 cars a year. That tie usual 
custom in purchasing, with particular reference ;o peas 
and cauliflower, is to have a man on the ground who in¬ 
spects the commodity and telegraphs, and, in many in¬ 
stances a government inspection certificate is secured to 
obtain an idea of what is being purchased. That during 
the course of his business he had received numerous other 
cars of peas and cauliflower from the State of Washington. 
That the cars received from Washington were of different 
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grades. That defects averaging 25 per cent would not stop 
him from buying a particular car if the commodity were 
fresh and green. That he had received other cars in good 
condition with as high a percentage of defects as car URT 
88,483 and he had realized a profit on them. The witness 
stated that he heard the hypothetical question propounded 
to witness Hobbs and then expressed his opinion that lack 
of refrigeration was responsible for the deterioration of 
the peas and cauliflower in car URT 88,483. The witness 
further testified (p. 209-210 tr.) 

“By Mr. Balzer: 

Q. Have you ever ordered any dry cars shipped from 
Auburn, Washington to Washington, D. C. for the trans¬ 
portation of peas and cauliflower during the summer? A. 
It would be suicide if I did. 

» 

By the Court: 

Q. You do not mean that, do you? A. It would be un¬ 
reasonable to order a dry car with the weather as hot as 
it is. 

Q. You did not mean that you would die, did you? A. I 
mean the commodities. 

The Court: Well, that was just in fun, Mr. Shapiro; I 
did — mean anv reflection on vou.” 

That he never did issue any instructions for a dry car. 

That he had made telephonic protest on other cars 
47 to the yard clerk or to Mr. McMakin. The fact that 

inspection report on car URT 88,483 showed the 
inspection was made at 7 o’clock indicated to witness’ mind 
that it was before the regular office opened. 

Upon cross-examination, witness was shown two papers 
and he identified them as confirmations of protests on his 
letterhead and stated that was the form he used to confirm 
protests, but that he didn’t send one in this case as he 
didn’t have them at that time. He said, however, that dur¬ 
ing that time he did send in written protests at times. He 
stated that before he bought the car he knew what the 
United States Government Inspection at point of origin 
showed, because it had been wired to him by Don Frank. 
He further stated that the three telegrams which he had in- 
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troduced in evidence were all the telegrams he received in 
connection with this shipment. When asked to look at the 
three telegrams and state wherein he was advised of the 
Government inspection, he stated 4 ‘These particular ones 
don’t show it”. He stated that the only thing the telegram 
of July 27th showed was that the commodity was a bargain 
below the market. When asked if he had anything to show 
which would indicate what he was told by Don Frank or 
by anyone else as to the condition of the commodity at the 
time it was loaded into the car, he replied “Left it to my 
judgment”. 

Thereupon the plaintiff rested his case. 

Whereupon, the defendant again moved by or^l motion 
for a directed verdict. This motion was argued before 
the Court in the absence of the jury. 

At the conclusion of argument by counsel for thi defend¬ 
ant for a directed verdict in favor of defendant, the Court 
made the following remarks: 

“The Court: What is there here to show that the defend¬ 
ant was negligent? I know you say that the evidence here 
was given by men who were interested witnesses. On the 
other hand, the duty and burden is upon the plaintiff to 
prove that the damage was caused by failure of the railroad 
company to exercise properly and carefully that sort of 
duty. 

At the close of the plaintiff’s case I thought that there 
was some evidence from which that finding might be made, 
but now it has been completely made. The progress 
48 of that car completely across the country has been 
shown step by step. It is difficult for me to see how 
any finding of failure properly to care for that car has 
been shown. That is what I would like to have you speak 
on, Mr. Balzer.” 

«•***## 

“The Court: The question is: Can you establish negli¬ 
gence? Can you establish what the defendant did that 
they should not have done or what they refrained from 
doing that they should not have refrained from ddring?” 

At the close of the argument by counsel for plaintiff, the 
Court stated: 
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4 ‘ The Court: I think I will have to direct a verdict. The 
railroad is not an insurer. This is a question of failure to 
perform in a reasonable degree the duties imposed upon 
them. It is not exactly res ipsa loquitur. 

At the close of the plaintiff’s case the care that the rail¬ 
road had exercised did not appear, but since that time 
it has appeared by uncontradicted evidence. While, to be 
sure, that evidence you might say was given by interested 
witnesses, so too was the plaintiff’s evidence. If the jury 
found a verdict here, I think I would be compelled to set 
it aside as being against the evidence. The scintilla rule 
does not apply in the Federal courts as it does in the state 
courts. There has got to be substantial evidence to justify 
a finding of negligence. That is what there has got to be. 
I do not believe it is here. That is the best I can do.” 

Thereupon, upon request of associate counsel for an op¬ 
portunity to argue several angles of law, the Court stated 
it had been considered very thoroughly and such oppor- 

tunity was not allowed. 

% 

To this ruling of the Court on defendant’s motion for 
a directed verdict, the plaintiff then and there reserved 
an exception. 

Whereupon, the jury was recalled and upon direction by 
the Court, rendered a verdict for the defendant on the 
29th day of March, 1935. 

The foregoing is the substance of all the testimony bear¬ 
ing upon the exceptions herein reserved on behalf of 
Plaintiff. 

And thereupon, and after all of said exceptions were duly 
noted and allowed as aforesaid, and duly entered upon the 
minutes of the Court, and because of the matters and things 
hereinbefore recited are not matters of record, and in order 
to make the same a part of the record herein, it is hereby 
ordered, so that the plaintiff may have this case reviewed 
on appeal, the plaintiff, by his attorneys, moves the Court 
to sign and seal this its Bill of Exceptions in the above- 
entitled cause, to have the same force and effect as if 
each and every one of said exceptions had been 
49 separately signed and sealed, which motion is 
granted by the Court; and thereupon the plaintiff 
tenders this his bill of exceptions which he prays may be 


MAX SHAPIRO VS. THE PENN. RAILROAD CO. 


51 


signed, sealed, enrolled, and made a part of the record in 
this case, which is accordingly granted and done, how for 
then, this 1st dav of October, 1935. 

ALFRED A. WHEAT, 

Chief Justice. 

JACOB C. LEVY, 

HENRY J. BALZER, 

Attorneys for Plaintiff. 
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Max Shapiro, Appellant , 
vs. 

The Pennsylvania Railroad Company, A Corporation, 

Appellee. 

BRIEF FOR APPELLANT. 

STATEMENT. 

The above titled action was commenced by the filing of a 
petition (tr. 2) in the Supreme Court of the District of 
Columbia on September 28, 1933, docketed as No. 83,267 
At Law, wherein Max Shapiro sued the Pennsylvania Rail¬ 
road Company for failure to safely transport and refriger¬ 
ate a shipment of peas and cauliflower from Auburij, Wash¬ 
ington, to Washington, D. C. and deliver said shipment in a 
good and merchantable condition, thereby sustaining 
damages in the amount of $1109.50. 

Upon joinder of issue by plaintiff (appellant herb) upon 
defendant’s plea (tr. 5) the case came on for a trial on 
March 27,1935, before Chief Justice Wheat and a jury duly 
empanelled. After plaintiff’s case (appellant he^e) had 
been duly presented defendant made an oral motion for a 
directed verdict (tr. 20) which was overruled, whereupon 
defendant (appellee here) introduced testimony and evi- 
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dence by witnesses after which plaintiff introduced rebuttal 
testimony and closed the case. Thereupon defendant re¬ 
newed his oral motion for a directed verdict which was 
granted by the lower Court (tr. 49). 

To the judgment of the lower Court, plaintiff (appellant 
here) entered their appeal in open court, filed the required 
security in lieu of appeal bond (tr. 7), bill of exceptions 
(tr. 13), assignment of errors (tr. 7), and designation of 
record (tr. 11) as provided under the rules of the court and 
caused a transcript of record to be duly filed and printed 
in this Court. • 

Hereafter we refer to the parties as they appeared in 
the lower Court as plaintiff and defendant thus correspond¬ 
ing with their designation in the record. 

FACTS ALLEGED IN PLAINTIFF’S DECLARATION. 

Plaintiff’s declaration is in two counts: The first count 
being ex contractu, alleges that on July 29, 1931 there was 
delivered to the Chicago, Milwaukee, St. Paul and Pacific 
Railroad Company; a common carrier, at Auburn, Wash¬ 
ington, by the Sound Produce Shippers, Inc., certain per¬ 
ishable produce, to-wit 420 hampers of peas and 203 crates 
of cauliflower in good and merchantable condition and the 
originating carrier promised and agreed under a uniform 
bill of lading to safely and securely transport and refriger¬ 
ate under “standard” refrigeration the said produce in car 
URT 88483 from Auburn, Washington, to plaintiff in Wash¬ 
ington, D. C. That the said defendant, or its connections, 
did not safely and securely refrigerate, transport and de¬ 
liver to the plaintiff; but on the contrary did deliver said 
perishable produce to plaintiff in a greatly deteriorated 
and unmerchantable condition thus causing a loss to the 
plaintiff in the sum of $1109.50. The second count being 
ex delicto, alleges practically the same facts as the first 
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count with this exception that instead of alleging the origi¬ 
nating carrier “promised and agreed” the comlt alleges 
that it became the duty of the defendant, its agents, ser¬ 
vants, employees and principals to safely and securely re¬ 
frigerate and transport said shipment from point of origin 
to destination and that they carelessly and negligently dis¬ 
regarded their duty and delivered said produce in a greatly 
deteriorated and unmerchantable condition, and thus 
occasioned a loss of $1109.50. The plaintiff’s bill of par¬ 
ticulars annexed to and made a part of the declaration sets 
out in detail the proceeds received from the sale of the 
goods in their damaged condition and their value in a good 
and merchantable condition at destination (tr. 2, 3, 4 and 5). 

DEFENDANT’S PLEA. 

Defendant for a plea admitted that it was a common 
carrier; that it received from a connecting line and deli¬ 
vered to plaintiff at Washington, D. C., a shipment of peas 
and cauliflower, loaded in car URT 88483 consigned by the 
Sound Produce Shippers, Inc. from Auburn, Wash., on or 
about July 29, 1931, but denies that said produce was de¬ 
livered to plaintiff in bad and unmerchantable condition or 
that the defendant or any of its connecting carriers failed 
to properly refrigerate or transport said shipmen[t. That 
defendant is without sufficient information or knowledge to 
form a belief concerning the condition of said produce when 
delivered to originating carrier or of the plaintiffalleged 
damages (tr. 5, 6). 

ASSIGNMENT OF ERRORS AND ARGUMENT. 

Plaintiff has assigned eight errors (tr. 7, 8, 9, Lnd 10) 
and they will be considered seriatim. 
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FIRST ASSIGNMENT OF ERROR. 

Error No. 1 relates to the sustaining of defendant’s ob¬ 
jection and the refusal of the lower Court to permit a wit¬ 
ness for the plaintiff, Ralph A. Koontz, to testify and ex¬ 
press an opinion on the ground that said witness was not a 
refrigeration expert (tr. 7, 18). 

Plaintiff concedes that the question of permitting expert 
witnesses to testify is entirely a matter within the discre¬ 
tion of the court, but here we have a different situation. 
The witness has had some 27 years experience in all lines 
of traffic and transportation work. He represented plain¬ 
tiff in this work. Plaintiff receives some 600 cars a year 
many of which were shipped under exactly the same condi¬ 
tions as the car in question. The witness was in a position 
to testify after years of experience as to the amount of 
“top ice” remaining in a car. Counsel did not attempt to 
quality him as a refrigeration expert. 

In U. S. Smelting Co. v. Parry, 166 Fed. 407, the Court 
said 

“Witnesses possessed of special training or observa¬ 
tion as to the matter under investigation may testify 
as to their opinion, when it will aid the jury”. 

Can it be said that the lower Court or the jury would 
know how much “top” ice should remain in a car on a ship¬ 
ment moving some 3000 miles? 

The manifest unfairness of this ruling is emphasized 
when the lower Court permitted defendant’s witness 
(Hobbs) to testify and express an opinion as a “refrigera¬ 
tion expert”. Defendant’s witness had never made any 
refrigeration tests; but had gleaned his knowledge from 
“literature” (see error No. 4). (tr. 46) 
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SECOND ASSIGNMENT OF ERROR. 

Error No. 2 relates to overruling plaintiff’s objection to 
defendant’s exhibit No. 6 (tr. 7, 8, 26, 27 and 28) and per¬ 
mitting a witness to testify therefrom. This assignment of 
error rests on the following grounds: 

1. Admission of secondary evidence. 

2. Failure to produce original records. 

3. Failure to produce witnesses who performed actual 

services. 

4. Deprivation of right of cross-examination of wit¬ 

nesses who actually performed alleged re-icing 
services. 

In order to maintain defendant’s side of the case which 
covered the movement of the shipment some 2000 miles 
from Auburn, Washington to Chicago, Illinois, tl)ie defen¬ 
dant introduced in evidence a blue carbon copy of a card 
made by the agent at Auburn and covered icing services 
performed at the point of origin. This card was received at 
Chicago, Illinois, from the agent at Auburn, and thereupon 
there were added thereon various pencilled notations pur¬ 
porting to show that some eight non-carrier independent 
icing companies performed re-icing and salt services at 
eight different points between Auburn, Washington and 
Chicago, Illinois. The clerk who made the pencilled nota¬ 
tions on the card was not called as a witness. The witness 
(Uriel Buchanan) who did testify from the “card” was 
the Chief Clerk in the claim section of the initial carrier 
and had no personal knowledge that the re-icing and salt 
services were performed. 

The icing services were not performed by the railroad 
company; they were not performed by the Fruit Growers 
Express Company who were under contract with the rail- 
road company to perform such icing services; but tlhey were 


actually performed by third parties, eight different non - 
carrier independent icing companies under sub-contracts 
with the Fruit Growers Express Company. These eight 
different icing companies were located at Othello, Washing¬ 
ton; Avery, Idaho!; Deer Lodge, Mont.; Harlowton, Mont.; 
Miles City, Mont.; Aberdeen, S. D.; St. Paul, Minn.; and 
La Crosse, Wis. and who they were, no witness for the 
defendant knew, nor was any testimony adduced as to their 
existence. Furthermore, in no instance was the record of 

those companies introduced or were the men who actually 

* 

performed the services called as witnesses. 

It is unbelievable that any court of record would permit 

documentarv evidence of this character. The witness who 
* 

introduced the 4 ‘card” made no entries thereon and on 
cross-examination could not testify that the services were 
actually performed, (tr. 20) 

The admission of the “card” as evidence on the theory 
that it was a record required to be kept by the Interstate 
Commerce Act was error. The lower Court overlooked the 
fact that the “card” contained transfers made to a railroad 
record from records made or kept by non-carrier indepen¬ 
dent icing companies not subject to regulation. In this con¬ 
nection the following extract taken from page 88 of the 
45th Annual Report of the Interstate Commerce Commis¬ 
sion made in 1931 to Congress; clearly sets out plaintiff’s 
contention : 

“Refrigeration service is now very largely furnished 
by rail carriers thru the AGENCY OF SEPARATELY 
INCORPORATED REFRIGERATOR CAR COM¬ 
PANIES, WHICH OWN THE CARS USED IN THE 
SERVICE AND PERFORM VARIOUS FUNC¬ 
TIONS IN CONNECTION WITH IT. To a consider¬ 
able extent these refrigerator car companies are con¬ 
trolled by rail carriers, but this is not always the case. 
Ellis v. Int. Com. Com., 237 U. S. 434. Chicago Refrig¬ 
erator Co. v. I. C. C., 265 U. S. 292. 
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Then follows on page 89 of the same annual report to Con¬ 
gress, this recommendation: 

‘ 4 These refrigerator car companies are agencies 
through which the rail carriers perform a p4rt of the 
transportation service which they are in du[ty bound 
, to furnish the public. IT IS ANOMALOUS THAT 

WE SHOULD HAVE NO AUTHORITY OVER 
l THESE REFRIGERATOR CAR COMPANIES, NOR 

ACCESS TO THEIR ACCOUNTS EXCEPT AS A 
MATTER OF GRACE. IT IS LIKEWISE ANO- 
\ MALOUS THAT WE SHOULD HAVE bfo CON¬ 

TROL OVER THE ARRANGEMENTS FO? SERV- 
i ICE AND COMPENSATION THEREFOR WHICH 

i THE RAIL CARRIERS SEE FIT TO MAKjE WITH 

; THESE PSEUDO PRIVATE AGENCIES. WE 

RECOMMEND THAT IN THE PUBLIC INTEREST 
THE COMMISSION BE GIVEN JURISDICTION 


OVER THESE MATTERS.” (Italics ours) 

Counsel can do no better than use the expression of the 
Interstate Commerce Commission and state that i.t is ano¬ 
malous that Congress has failed to give the Commission 
jurisdiction over these 44 pseudoprivate agencies”. In the 


face of this fact the lower Court erred in admitting this 
“card” over objection. As an additional argunient that 


the ruling on the “card” is incorrect, the lower Court in 
sustaining the objection made by plaintiff to the introduc¬ 
tion of icing records at Canton, Ohio, by third parties, bears 
out this contention and shows the inconsistency of the lower 
Court’s ruling (tr. 35, 36, 37, 38). 

THIRD ASSIGNMENT OF ERROR. 

Error No. 3 was the admission in evidence of defen¬ 
dant’s exhibit No. 7, (tr. 29, 30, 31, 32, and 33) which pur¬ 
ported to be an icing statement prepared by the Indiana 
Harbor Belt Railroad Company. The exhibit was a carbon- 
typewritten copy and the failure to introduce the original 



was not explained. Defendant’s witness, Gilbert Frenz, an 
employee of the Federal Ice Refrigerating Company at 
Blue Island, Illinois, a non-carrier independent icing com¬ 
pany introduced the exhibit and after “refreshing” his 
recollection testified that members of a crew under his 
supervision had placed 1200 pounds of ice in the bunker 
of the refrigerator car in question because he had placed 
the pencilled notation “12” on the carbon copy. The wit¬ 
ness stated the figures on the exhibit in lead pencil were in 
his handwriting, all of the typing, other than in blue ink, 
was on the paper when he received it from the Indiana 
Harbor Belt Railroad. He further testified that the icing 

I 0 * * , ... 

services were performed on August 5th between the hours 
of 9:50 A. M. and 10:18 A. M. and it took 2 minutes to ice 
the car. The question naturally arises if the exhibit was a 
typewritten carbon copy, how did the railroad men who pre¬ 
pared the original copy know when the icing services were 
performed by a non-carrier independent icing company 
whose employee merely placed the pencil figure “12” on his 
copy. 

“The inference from a refusal to produce docu¬ 
mentary evidence is held to be permissible even where 
the statutory means for securing its production are not 
employed; but the adverse presumption against a party 
from failure to produce documentary evidence becomes 
especially strong, it appears, when his adversary de¬ 
mands such production”. Hermessy v. Walsh, 142 HI. 
App. 237; Wiswall v. Ayres, 51 Mich. 324; Wylde v. 
Northern R . Co., 53 N. Y. 156, 164; Telephone Cases, 
126 U. S. 1, 564. ‘ " ' 

It would not be amiss to state that counsel had a gentle¬ 
men’s agreement as a consideration for the withdrawal of a 
subpoena duces tecum that all the icing records would be 
produced, (tr. 27) 

Plaintiff submits that the lower court erred in its ruling 
on defendant’s exhibit No. 7. 
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FOURTH ASSIGNMENT OF ERROR. | 


Error No. 4 (tr. 9, 43, 44, 45, 46 and 47) was tjie admis¬ 
sion in evidence, over objection of plaintiff’s counsel, of 
the answer of defendant’s witness (Hobbs) to a|hypothe¬ 
tical question. The hypothetical question comprised some 
three pages of testimony and is set out in detail on page 
44 and 45 of the transcript. The ground of the principal 
objection to its admission was that the temperatures of 
the time when the various icing services were performed 
was not in the record. Defendant’s counsel in framing the 
question to his witness assumed as a fact that at two points 
(Auburn and Othello) the maximum and minimum tempera¬ 
tures were those introduced in evidence by a government 
report. However, the government report does not shotv 
any temperatures for either Auburn or Othello. The report 
does show temperatures for Buckley, Wash, (the nearest 
point to Auburn) and for Hatton, Wash, (the neaifest point 
to Othello). 

Counsel for defendant cannot assume “temperatures” 
for points, the evidence of which is not in the record. 

* ■ . ' 

“It is reversible error to admit the answers of ex- 
pert witnesses to hypothetical questions which assume 
the existence of facts of which no evidence is bffered.” 
North American Ace. Assn. v. Woodson, 64 Fed. 689. 


On cross-examination this so-called expert (Hobbs) 

• • * * 

testified that he had never been on the Pacific Coast, that 
he had never made any refrigeration tests as to tempera¬ 
tures of the ears; BUT THAT HE HAD STUDIED A 
LOT OF LITERATURE FROM THE UNITED ^TATES 
DEPARTMENT OF AGRICULTURE. 

Plaintiff contends that the lower Court erred in its ruling 
on the hypothetical question. 
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FIFTH, SIXTH, SEVENTH AND EIGHTH 
ASSIGNMENTS OF ERROR. 

Error Nos. 5, 6, 7 and 8 (tr. 10) will be considered to¬ 
gether because they are so closely related. 

Error No. 5 was the ruling of the lower Court that there 
was no evidence to support a verdict by the jury if in favor 
of plaintiff. No. 6 was in granting defendant’s oral motion 
for a directed verdict. No. 7 was in causing judgment to be 
entered in favor of defendant, and No. 8 was in overruling 
plain till’s oral motion to set aside judgment in favor of 
defendant. 

To support the allegations in plaintiff’s declaration, the 
evidence adduced may be summarized as follows: (tr. 13 to 
21 ) 

(a) The ordering of a car of peas and cauliflower. 

(b) That a refrigerator car of peas and cauliflower was 
shipped from Auburn, Wash, to Washington, D. C. 
as evidenced by the thru uniform bill of lading which 
called for 4 ‘standard” refrigeration. The car had 
9,600 pounds of “top” ice when shipped. 

(c) That the peas and cauliflower were received for 
shipment by the initial carrier in good condition. 

(d) That the refrigerator car of peas and cauliflower 
was delivered in Washington, D. C. in a damaged 
condition. 

(e) That upon arrival of car at destination plaintiff 
(Shapiro) bore and paid all charges of defendant for 
transportation, refrigeration, salt and etc. 

(f) That on account of their condition the peas and 
cauliflower were sold at a loss resulting in damages 
to plaintiff. 

Defendant’s counsel made a motion for a directed verdict 
which was overruled, after which defendant presented its 
evidence. 


—li¬ 


lt is proper to assume that had the defendant jfailed or 
refused to introduce any evidence after said motion was 

J i 

overruled, the lower court would have given a j directed 
verdict for the plaintiff. 


44 Where plaintiff’s evidence makes out a prjma facie 
case which, in the absence of any proof by defendant, 
'would justify a verdict by the jury, a directed verdict 
for defendant is improper, even if the evidence in his 
favor clearly preponderates”. District of Columbia v. 
Gray, 6 App. D. C. 314. 

i 

How, then, can the lower Court state that there vfas abso¬ 
lutely no evidence in the case which would support k verdict 
by the jury in favor of the plaintiff? And, furthek that if 


d found 
sary for 
n of the 


the case had been submitted to the jury and they h 
in favor of the plaintiff it would have been neces 
the Court to set aside such verdict? This positio 
lower Court appears untenable. Plaintiff’s contention is 
supported by 

Jones Commentaries on Evidence, Vol. 2, page 894 

“Thus, in a recent case, the court says: ‘In kn action 
against a common carrier to recover for the loss of or 
damages to a shipment of goods, the plaintiff must 
show: (1) delivery of goods to the carrier; (2) an 
undertaking on his or its part, express or implied, to 
transport them; and (3) a failure to perform his or its 
contract or duty—i.e., non-delivery of the goods or de¬ 
livery in a damaged condition. Shyland Hosiery Co. 
v . American Ry . Exp. Co., 114 S. E. 823. j 

In support of its plea (tr. 5 and 6) defendant introduced 
evidence which may be summarized as follows: 

I 

(a) Deposition of agent (Kelso) at Auburn, Washington, 
concerning the ordering, furnishing, inspection of 
vegetables, while being loaded, issuance oi bill of 
lading, icing of car, etc. (tr. 21, 22, 23) 
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(b) Department of Agriculture weather reports, (tr. 

23, 24) 

(c) Certified copy of Perishable Protective Tariff No. 5 

by the Interstate Commerce Commission, (tr. 25) 

(d) Testimony of the following witnesses: 

(1) Uriel Buchanan, chief clerk of the refrigeration 
service and claim prevention of the initial car¬ 
rier testified from an exhibit as to alleged re¬ 
icing and salt services performed between 
Auburn, Washington and Chicago, Ill. (tr. 25 
to 29) 

(2) Gilbert Frenz of the Federal Ice & Refrigerating 
Company testified as to alleged reicing perform¬ 
ed at Blue Island, Ill. (tr. 29 to 33) 

(3) Millard M. Green, inspection and icing foreman 
testified that no ice was placed in the car after 
delivery in Washington (tr. 33) 

(4) W. T. Buell testified that he inspected equipment 
in Washington (tr. 33) 

(5) Martin F. Rheinhardt testified that no protest 
was madfe on the car in question (tr. 33, 34 and 
35) 

(6) M. H. Brown testified that he was Assistant 
Freight Claim Agent of the Fruit Growers Ex¬ 
press ; but he was not permitted to testify as to 
icing performed at Canton, 0., because objec¬ 
tion was sustained, (tr. 35 to 38) 

(7) H. A. Stewart testified that he was General 
Mechanical Inspector of the. Fruit Growers Ex¬ 
press Company and had made refrigeration tests 
on the same type of cars as used in the shipment 
of the peas and cauliflower, (tr. 38 to 41) 

(8) Joseph Reno Woods of the Fruit Growers Ex¬ 
press testified as to alleged reicing performed at 
Canton, 0. (tr. 41, 42) 

(9) Nelson K. Smith of the Fruit Growers Express 
testified as to alleged reicing performed at Hunt¬ 
ington, Pa. (tr. 42) 
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(10) Harry W. Price of the Fruit Growers Express 
testified that Canton, 0. and Huntington, Pa. 
were regular icing stations, (tr. 42, 43) 

(11) Fred S. Hobbs,, special assistant to the |Manager 
of the Railroad Perishable Inspection Agency in 
New York City testified as an exper^; and in 
answer to a hypothetical question expressed his 
opinion that the deterioriation of the peas and 
cauliflower in car URT 88483 was dpe to the 
fact that a precooled car was not first psed; and 
secondly that the deterioration existejd in the 
peas at the time of shipment (tr. 4$ to 47), 
marking no reference to cauliflower. 

In rebuttal plaintiff called defendant’s witness Rhein- 
hardt concerning a yard man by the name of Koontz to 
whom protest was made. (tr. 47) The plaintiff (^hapiro) 
was also recalled to express his opinion as to the hypothe¬ 
tical question asked of witness Hobbs and gave as his 
opinion that lack of refrigeration was responsible for the 
deterioriation of the peas and cauliflower. Further, that he 
had not ordered a “dry” car. (tr. 47, 48, 49). 

Defendant’s counsel at the conclusion of the case again 
renewed his oral motion for a directed verdict. After argu¬ 
ment, this motion was granted, and errors 6, 7 and 3 are the 

' ■ ■ ; • 1" i , • ■ , • \ • - - \ 

result of the lower Court’s rulings. 

Let us analyze defendant’s exhibits in support of its 
plea that “standard” refrigeration was performed: (1) a 
deposition, (2) a blue carbon copy of a “card”, (3) a type- 
written carbon sheet, and (4) Fruit Growers Express 
records. It is to be regretted that the motion fo^ a sub- 
poena duces tecum was withdrawn upon the gentlemen’s 
agreement. Nevertheless, any one familiar with transpor¬ 
tation matters knows that a “card” and a “typewritten 
carbon sheet” are not the best evidence obtainable. The 
following cases are in point. 
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44 The rule requiring the production of the best evi¬ 
dence of which the case in its nature is susceptible 
is adopted for the prevention of fraud, and it is essen¬ 
tial to the administration of justice.” Anglo-Ameri¬ 
can Packing Co. v. Cannon, 31 Fed. 313. 

Jones Commentaries on Evidence , Vol. 1, page 155. 

“It is generally recognized that where a party relies 
on a weaker species of evidence than it is within his 
power to produce, the basis for an adverse inference 
is furnished. Carter v. Chambers, 79, Ala. 223, 231; 
Lake Forest Water Co. v. Lake Forest, 154 Ill. App. 
184; Schwartz v. Germania L. Ins. Co., 21, Minn. 215; 
Brooking v. Straat, 17 Mo. App. 296, 304; Kearney v. 
New York, 92 N. Y. 617; Clifton v. U. S., 4 How. 242, 
247; Jones v. U. S., 35 Ct. Cl. 36, 40. (This last case 
was one in which testimony was given by affidavit in¬ 
stead of giving opposite party opportunity to cross- 
examine).” 

The lower Court, in ruling upon the motion for a directed 
verdict at the conclusion of the case, stated that defendant’s 
evidence was uncontroverted. Is it any wonder that de¬ 
fendant’s evidence was uncontroverted when no opportu¬ 
nity vras given to cross-examine the witnesses of 4 4 pseudo¬ 
private” stock controlled agencies of the railroads, not 
subject to regulation by the Interstate Commerce Commis¬ 
sion? Or to see the records of independent non-carrier 
icing companies who actually performed the icing services 
under sub-contract 1 with this so-called 4 4 pseudoprivate 
agency”? This was one of the specific grounds of objection 
to the introduction of the 44 card”, Exhibit No. 6. 
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POINTS OP LAW. 

Defendant’s plea was a general denial, (tr. 5, 6[) In this 
case thru the use of a hypothetical question the defendant 
was permitted to introduce opinion evidence tc| support 
matter which should have been affirmatively pleaded, name¬ 
ly that “the determination existed in the peas at the time 
of shipment”, (tr. 46) 

The Court of Appeals in Martin v. Coit, 57 App. D. C. 
302, states 

* i 


“A general denial under the practice in thq District 
challenges only the material facts alleged in plaintiff’s 
petition, and is insufficient to render admissible proof 
of affirmative defense.” 


In Capital City Oil Co. v. Cent . of Ga. Ry. Co., 16 Ga. 
App., 86 S. E. 57, at page 59, the Court said: 

“Defendant specially pleaded that the loss and dam¬ 
age was caused by the inherent character of the ship¬ 
ment, and was due to defects and vices in the property. 
* * * There was no proof in this case that the 

carrier receipted for the shipment in good order. The 
burden was upon the defendant to show that the dam¬ 
age was due solely to the inherent defects in the ship¬ 
ment. It would not be enough for the carrier to show 
that the damage was caused partly by the inherent 
quality of the article; for, if it was due only partly to 
the carrier’s negligence, it would be liable.” 

It is plaintiff’s contention that defendant’s plea does not 
support this opinion evidence unless specially pleaded. 
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NEGLIGENCE. 

The lower Court used the following expressions when 
consideration was given to defendant’s motion for a direct¬ 
ed verdict. ‘ 4 What is there here to show’ that the defen¬ 
dant w’as negligent”; “That the duty and burden is upon 
the plaintiff to prove that the damage was caused by failure 
of the railroad company to exercise properly and carefully 
that sort of duty”; “Can you establish negligence”; “Can 
you establish w’hat the defendant did that they should not 
have done or w’hat they refrained from doing that they 
should not have refrained from doing”; and “There has 
got to be substantial evidence to justify a finding of negli¬ 
gence” (tr. 49, 50). 

It may be w’ell before discussing the question of “negli¬ 
gence” to see what Ruling Case law’ says about the law of 
“common carriers”. 

Ruling Case Law, Vol. 4, Sec. 176, “ Reasons on Which 

Extraordinary Liability of Carrier is Based/' page 701, 

702. 

“the immense increase of business, the inestimable 
value of the commodities now’ intrusted to the charge 
of common carriers, and the vast distances to which 
they are transported, have multiplied the difficulties of 
the owmer who seeks to recover for the loss of his 
goods, and have added greatly to the opportunities 
and temptations of the carrier w r ho might be disposed 
to neglect of violate his trust. Also it is apparent 
that wrhile the dangers of embezzlement and collusion 
writh thieves, generally given as the cause, might be 
sufficient w’hen the property is lost, SUCH A REASON 
HAS NO APPLICATION WHEN IT IS DELI¬ 
VERED TO ITS PLACE OF DESTINATION IN A 
DAMAGED CONDITION. THE CARRIER’S EX¬ 
CLUSIVE POSSESSION OF EVIDENCE, the diffi- 
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culties under which the bailor might labor in discover¬ 
ing and proving the carrier’s fault, his inability to 
contradict the carrier’s witnesses, the necessity *of 
avoiding the investigation of circumstances impossible 
to be unraveled, the importance of stimulating the care 
and fidelity of the carrier, and the convenience of a 
simple, intelligible, and uniform rule in so extensive a 
business, in other words, commercial necessity plus 
public policy and convenience, constitute mucljL broader 
grounds and are the basis for the acceptance pF THE 
RULE AT THE PRESENT TIME. In itsj applica¬ 
tion there is less of hardship than has sometimes been 
supposed; for while the law holds the carrier to an 
extraordinary degree of diligence and treats him as an 
insurer of the property, it allows him, like other in¬ 
surers, to demand a premium proportioned to the 
hazards of his employment. At all events, such 
severity as may inhere in the rule seems necessary to 
the security of property, and the protection of com¬ 
merce; it is founded on a great principle bf public 
policy; has been approved by many generations of 
wise men; and if the COURTS WERE I^OW AT 
LIBERTY TO MAKE INSTEAD OF DECLARING 

rrtrr*r^ t a ttt • t n i t • 1 1 11 il 


THE LAW, it may well be questioned whe 


(her they 


could devise a system which on the whole would operate 


more beneficially.” (numerous cases cited) 
ours) 

Now as to the question of “negligence”. T 


(Italics 


pe lower 

court permitted defendant to show eight actual reccing ser¬ 
vices performed at different points by the introduction of 
a “card” in evidence. If the defendant is permitted to 
show actual performance of duty by the mere introduction 
of a “card”, how was the plaintiff to “establish 
defendant did that they should not have done or ^hat they 
refrained from doing that they should not have refrained 
from doing”? 

Here we have a shipper who has ordered the highest and 
most expensive type of refrigeration from a common car- 
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rier at the point of origin and when he receives his goods 
and breaks the seal of the car at destination they are in a 
“slimy” condition. The lower Court in effect says to this 
shipper “You are required to prove what the defendant 
4 did* or ‘did not do’ or ‘refrained from doing’ or ‘did not 
refrain from cooing’ to prevent the goods from being de¬ 
livered in a ‘slimy’ condition.” The lower Court evidently 
forgot that the shipment in question from the point of 
origin to the point of destination was in the ABSOLUTE 
AND EXCLUSIVE CONTROL OF THE COMMON CAR¬ 
RIERS. If the ruling of the lower Court is to be crite- 
rium for this jurisdiction, then every shipper in the Dis¬ 
trict of Columbia mav as well suffer his loss in silence. 

* 

He is without a remedy as these “pseudoprivate agencies” 
of the common carriers have all the information in their 
possession. 

Plaintiff believed, however, that the law on this subject 
does not sustain the lower Court’s viewpoint, and cites the 
following case. 

Chicago <& Northwestern Ry. Co. vs. Whitnack Produce 

Co., 258 U. S. 369, 371. 

“The evidence tended to show that the apples were 
in good condition when received by the initial carrier, 
but were frozen when delivered at destination. Where 
the damage occurred was not shown. 

Petitioner moved for a directed verdict, claiming 
no recovery could be had against it without affirmative 
evidence that it caused the damage. Having denied 
this motion, the court instructed the jury that there 
was a presumption of damage upon the line of the last 
carrier, and the supreme court of Nebraska approved 
the charge. 

It is established doctrine that the rights and liabili¬ 
ties in respect of damage to goods moving in inter¬ 
state commerce under through bills of lading depend 
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upon acts of Congress, agreements between the par¬ 
ties, and common-law principles accepted and Enforced 
in the Federal Courts. New York, C. & H. EL R. Co. 
v. Beaham, 242 U. S. 148, 151. While this court has 
not expressly approved it, we think the comlmon-law 
rule, supported both by reason and authority, is cor¬ 
rectly stated in Sec. 1348, vol. 3, Hutchinson on Car¬ 
riers, third edition: 


‘A connecting carrier who has completed the trans¬ 
portation and delivered the goods to the consignee in 
a damaged condition or deficient in quantity will be 
held liable in an action for the damage or deficiency, 
without proof that it was occasioned by his fault, un¬ 
less he can show that he received them in thp condi¬ 
tion in which he has delivered them. The condition and 
quantity of the goods when they were deliverejd to the 
first of the connecting carriers being shown, fhe pre¬ 
sumption will arise that they continued in thalt condi¬ 
tion down to the time of their delivery to the carrier 


completing the transportation and making the delivery 
to the consignee, and that the injury or loss occurred 
while they were in his possession.’ ” 


BREACH OF CONTRACT. 


In confining its ruling to the question of negligence al¬ 
leged in the second, or ex-delicto, count of the declaration, 
the lower Court overlooked the first, or ex-contractu, count 
thereof relating to the breach of contract. 

The uniform through bill of lading issued by the origi¬ 
nating carrier to the shipper constituted a contract to safe¬ 
ly and properly refrigerate under “standard” refrigera¬ 
tion the produce in car URT 88483 from point of origin to 
destination. 
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DIRECTED VERDICT. 

h Is not plaintiff’s desire to burden the Court of Ap¬ 
peals with numerous citations concerning questions on 
motions for a directed verdict. The following may be said 
to be in point and support plaintiff’s contention. 

“It is a ground of objection to a directed verdict 
where the verdict must be based largely on scientific 
and expert testimony”. Casey v. National Union, 3 
App. D. C. 510. 

“On a motion for a directed verdict, the Court may 
not weigh the evidence, and if there is substantial evi¬ 
dence for both parties, it is for the jury to determine 
what facts are established even if their verdict be 
against the decided preponderance of the evidence”. 
U. S. Fidelity & Guaranty Co. v. Blake, 285 Fed. 449. 

“Where there is any evidence sufficient to warrant a 
verdict, it is error to take the case from the jury and 
order a nonsuit or direct a verdict”. Eddy v. Evans, 
58 Fed. 151. 

“No case should be taken from the jury unless it 
appears as matter of law that no recovery can be had 
on any view which can reasonably be drawn from the 
facts which the evidence tends to establish”. Mason 
& 0. R. Co. v. Yochey, 193 Fed. 205. 

“Although there may be an apparent preponderance 
of evidence in favor of defendant, a directed verdict in 
his favor is not justified, where there is direct evidence 
for the plaintiff, which if believed by the jury to con¬ 
tain the truth of the issue, would entitle him to a ver¬ 
dict”. Rouser v. Wash. £ G. R. R. Co., 13 App. D. C. 
320. 

The granting by the lower Court of the motion for a di¬ 
rected verdict and the subsequent entry of judgment in 
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favor of defendant was dearly error. The premise of this 
contention is based upon the lower Court’s ruling in deny¬ 
ing defendant’s first motion for a directed verdict. The 
plaintiff established a ‘ ; prima-facie ” case of negligence as 
is evidenced by the delivery of the “peas and caulidower” 
in a “slimy” condition. No testimony was adduced by 
defendant to explain, excuse, or controvert the delivery in 
a “slimy” condition, except the answer to a hypothetical 
question propounded by defendant’s counsel to a j‘litera¬ 
ture” expert who stated that “the deterioration existed in 
the peas at the time of shipment”. This theory, it is easy 
to be seen, was concocted in the brain of an employee un¬ 
der contract with the railroad companies and is mefe opin¬ 
ion based on rare conjecture because there is absolutely no 
evidence, direct or primary, in the case to show that “de¬ 
terioration existed in the peas at the time of shipment”. 
It is strange this “literature” expert failed to s^y any¬ 
thing about the cauliflower. 

CONCLUSION. 

It is respectfully requested that this Court reverse the 
decision of the lower Court. 

Respectfully submitted, 

Jacob C. Levy, 

Henry J. Balzeh, 

Attorneys for Appellant. 
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IN THE 


United States Court of Appeals forj the 

District of Columbia 

JANUARY TERM, 1936 


No. 6563 


MAX SHAPIRO, Appellant, 

v . 

THE PENNSYLVANIA RAILROAD COMPANY, 
A Corporation, Appellee. 


BRIEF FOR APPELLEE. 


Short Statement of the Case. 

This is an appeal by plaintiff, Max Shapiro, from a judg¬ 
ment upon a verdict directed by the Supreme Court of the 
District of Columbia, Chief Justice Wheat presiding, in 
favor of defendant, The Pennsylvania Railroad Company, 
in an action at law instituted by plaintiff to recover dam¬ 
ages growing out of a carload shipment of peas and cauli¬ 
flower transported from Auburn, Washington, July 28, 
1931, consigned and delivered to plaintiff at Wasjiington, 
D. C., August 8, 1931. Plaintiff claimed damage? in the 
amount of $1109.50 for deterioration of the peas and cauli- 
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flower in transit, resulting from the alleged failure of the 
defendant Company and its connecting carriers to properly 
refrigerate the car. 

Defendant contended and we submit, conclusively proved, 
as hereinafter set forth in detail, that it fully complied with 
the shipping instructions given to it, that it was guilty of 
no negligence in the handling of the shipment, and that 
plaintiffs loss resulted from the fact that the peas and 
cauliflower were not in good condition when loaded at point 
of origin, being 25% defective according to Government 
inspection certificate, and the further fact that improper 
refrigeration instructions w r ere given by the shipper, in 
that contrary to tfie universal custom, the shipper ordered 
a “dry” car, instead of a pre-iced car, for the shipment 
and did not order it iced until loading was about completed. 

At the close of all of the evidence, counsel for defendant 
moved the Court to direct a verdict in favor of defendant, 
upon the grounds that plaintiff had failed to prove any neg¬ 
ligence on the part of the defendant and that such loss as 
plaintiff may have suffered resulted from the poor condi¬ 
tion of the peas and cauliflower at time of shipment and 
from the improper icing instructions given by plaintiff’s 
agent. Such motion was granted by the Court. 

Pleadings. 

Declaration. 

Plaintiff’s declaration was in two counts, the first count 
based upon breach of contract alleging that defendant 
failed and neglected to safely and securely refrigerate, 
transport and deliver said shipment, and the second count, 
based on tort, alleging that defendant carelessly and neg¬ 
ligently failed to safely and securely refrigerate and trans¬ 
port said shipment (R. 2-4). 
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Plea . 


Defendant, by its plea, denied that it failed to properly 
refrigerate and transport the said shipment, averred that 
it was without sufficient information or knowledge to form 
a belief concerning the condition of said produce when de¬ 
livered to the originating carrier and denied the oth^r mate¬ 
rial allegations of the declaration (R. 5-6). 

Evidence. 

Plaintiff’s evidence consisted of the depositions of Don 
Frank, plaintiff’s agent, who purchased the peas and cauli¬ 
flower for plaintiff and arranged for their shipment and 
of Kay Kitamoto, Shed Foreman of the shipper, Sound 
Produce Exchange, at Auburn, Washington, wh<i super¬ 
vised the loading of the car; testimony of plaintiff concern¬ 
ing the condition of the commodities upon arrival in Wash¬ 
ington and of his loss in connection therewith, and of Wil¬ 


liam D. McMakin, Inspector of the Moorehead Inspection 


Bureau, concerning his inspection of the car upon arrival. 


Defendant’s evidence consisted of the following: 

Deposition of W. M. Kelso, Freight Agent of tlje initial 
carrier, Chicago, Milwaukee, St. Paul & Pacific Railroad 
Company, at Auburn, Washington, concerning the instruc¬ 
tions received for the transportation of this shipment and 
the handling thereof at point of origin; and the testimony 
of the following witnesses: j 

Uriel Buchanan, Gilbert Frenz, Millard K. Greei}, Joseph 
Reno Woods, Nelson K. Smith and Harry W. Pijice, who 
testified concerning the re-icing services perfoifmed en 
route; 

W. T. Buell, who testified concerning mechanical inspec¬ 
tion of the car at destination; 
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Martin F. Rhinehardt, who testified concerning the de¬ 
fendant’s records at point of destination, which showed no 
protest filed by plaintiff and no instructions for re-icing of 
the car after arrival in Washington; 

H. A. Stewart, who testified as an expert concerning the 
mechanics of refrigerator car refrigeration, and 

Fred S. Hobbs, who testified as an expert concerning the 
transportation of perishable commodities under refrigera¬ 
tion. 

The details of the testimony given by these witnesses and 
of the numerous exhibits introduced will be hereinafter set 
forth in the argument of the 5th, 6th, 7th and 8th assign¬ 
ments of error, relating to the action of the Court in direct¬ 
ing a verdict in favor of the defendant. 

Lower Court’s Decision. 

The presiding Judge briefly stated his reasons for grant¬ 
ing defendant’s motion for a directed verdict, concluding 
as follows: 

“I think I will have to direct a verdict. The railroad 
is not an insurer. This is a question of failure to per¬ 
form in a reasonable degree the duties imposed upon 
them. It is not exactly res ipsa loquitur. 

“At the close of the plaintiff’s case the care that the 
railroad had exercised did not appear, but since that 
time it has appeared by uncontradicted evidence. 
While, to be sure, that evidence you might say was 
given by interested witnesses, so too was the plaintiff’s 
evidence. If the jury found a verdict here, I think I 
would be compelled to set it aside as being against the 
evidence. The scintilla rule does not apply in the Fed¬ 
eral courts as it does in the state courts. There has 
got to be substantial evidence to justify a finding of 
negligence. That is what there has got to be. I do 
not believe it is here. That is the best I can do.” (R. 50) 
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ARGUMENT. 

Appellant assigned eight alleged errors which are 
grouped as follows: (I) Failure of the Court to permit R. 
A. Koontz to testify as an expert; (II) Action of thje Court 
in permitting introduction in evidence of icing record 
card, through witness Uriel Buchanan, covering reicing 
services performed on the line of the Chicago, Mil¬ 
waukee, St. Paul & Pacific Railway; (III) Actiorf of the 
Court in permitting introduction in evidence of icing record 
paper, through witness Gilbert Frenz, covering reicing 
service performed on the line of the Indiana Harbor 
Belt Railroad Company; (IV) The action of th£ lower 
Court in permitting witness, Fred S. Hobbs, to answer the 
hypothetical question propounded to him, and (V) Assign¬ 
ments of error 5, 6, 7 and 8, relating to the action of the 
Court in directing a verdict in favor of defendant a^id over¬ 
ruling plaintiff’s motion to set aside the judgment [entered 
thereon. 

I. 

i 

Answer to First Assignment.—The refusal of the Court 
to permit witness for plaintiff, R. A. Koontz, to testify as 
an expert. 

Neither the first assignment of error as filed (R 7) nor 
the argument made by counsel for appellant in their brief 
(B. 4) states the question which the witness, R. A. Koontz, 
was not permitted to answer, to which exception i^ taken. 
The question as disclosed by the record is as follows: 

“The witness was handed a bill of lading covering 
the car in question and was asked his opinion a$ to how 
much top ice should remain in the car upon arrival in 
Washington” (R. 18). 
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Counsel for defendant objected on the ground that the 
witness was not qualified as a refrigeration expert and on 
the further ground that he was without knowledge of the 
conditions under which the commodity was loaded into the 
car and transported (E. 18). 

“Top ice,” as distinguished from “bunker” ice which is 
placed in the ends of the car, and from “package ice” 
which is placed in and between the individual packages 
loaded in the car, refers to ice placed on top of the lading 
in the car (E. 39). The sole basis for the qualification 
of the witness as, an expert was his testimony that “he 
represented plaintiff in his traffic and transportation work” 
and that “he had experience in all lines of traffic and trans¬ 
portation work since 1909” (E. 18). It is perfectly appa¬ 
rent that witness ’ experience was composed solely of claim 
litigation work, and certainly he was not shown to have 
had any experience with respect to refrigeration. More par¬ 
ticularly, however, the witness certainly should not have 
been permitted to express an opinion solely from an ex¬ 
amination of the bill of lading, as to the amount of top 
ice which should have remained in the car upon arrival at 
Washington, when it was not shown, as stated in defend¬ 
ant’s objection to the question, that he had any knowledge 
of the manner in which the shipment was loaded or iced 
at point of origin. 

As will appear from the testimony of the expert witnesses 
produced by the defendant, the meltage of top ice in refrig¬ 
erator cars depends upon many conditions, the most im¬ 
portant of which is the manner in which the shipment is 
loaded and iced at point of origin. Any opinion this wit¬ 
ness might have expressed would have been of no assist¬ 
ance to the Court or jury without a showing that he had 
full knowledge of these further facts. Another witness pro¬ 
duced by plaintiff, William D. McMakin, Inspector for the 
Moorehead Inspection Bureau, who inspected shipment 


upon arrival, testified that he found approximately 100 
pounds of top ice remaining at the time of his inspection 
(R. 16), and when asked on cross-examination if it ap¬ 
peared that the car had not been pre-cooled and that ice 
had not been placed in the bunkers of the car until after 
the car had been practically loaded if that would have made 
a difference in the amount of top ice that would have re¬ 
mained in the car through transit to point of destination, 
he answered “Most Assuredly” (R. 17-18). 

We respectfully submit that the witness, R. A. Koontz, 
was not qualified as an expert and that he was without 
knowledge of the necessary facts to form or express an 
opinion. 


Answer to Second Assignment.—The action of tie Court 
in admitting in evidence through defendant’s witness, Uriel 
Buchanan, the icing record card of the Chicago, Milwaukee, 
St. Paul & Pacific Railroad Company. 


This assignment of error, set forth at pages 7 pid 8 of 
the Record contains considerable argument as Well as a 
statement of the assignment of error, in fact, more relevant 
argument than is contained in appellant’s brief (B. 5-7). 

The card in question is a printed form, constituting the 
original permanent record of the Chicago, Milwaukee, St. 
Paul & Pacific Railroad Company of the icing services per¬ 
formed on its line on the car here involved during the move¬ 
ment in question. The pencil writing thereon is in t|he hand¬ 
writing of two persons. The blue pencil writing, which 
appellant refers, is in the handwriting of Agent Kelso, 
Freight Agent for that carrier at Auburn, Washington, and 
relates to the services performed by him at that jhoint, in¬ 
cluding icing services. These entries show that oi)l August 
27, 1931, at 10 p. m. there was no ice in the carj that on 
August 28 at 7 a. m. there was no ice in the car anjl that on 
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August 28 at i :30 p. m., 8900 pounds of ice were placed in 
the car (R. 26). A duplicate original copy of this card bear¬ 
ing these entries was attached to Agent Kelso’s deposition 
as Defendant’s Exhibit D thereto (R. 22). The original card 
was forwarded by Agent Kelso to the general offices of the 
Railroad Company at Chicago and the other entries were 
there made on the card by a transcribing clerk from icing 
records (Form 1920) forwarded daily to the Chicago office 
from the icing stations along that carrier’s line prepared 
by the men who inspected or iced the car or supervised such 
wx>rk (R. 26). These services were performed at Othello, 
Avery, Deer Lodge, Harlowton, Miles City, Aberdeen, St. 
Paul and North LaCrosse (R. 28). 

The witness testified that he had supervision over all of 
the icing records of that carrier and that the w~ork of the 
transcribing clerk in placing on the original record card 
the entries taken from the reports received from all of the 
re-icing stations w^as performed under witness’ supervision 
(R. 25-26). 

Appellant in his brief states that the assignment of error 
rests on the following grounds: 

“1. Admission of secondarv evidence. 

2. Failure to produce original records. 

3. Failure to produce witnesses who performed ac¬ 

tual services. 

4. Deprivation of right of cross examination of wit¬ 

nesses who actually performed alleged reicing 
services’ ’ (B. 5). 

Appellant’s objection of record was based upon his 
inability to cross examine the men actually performing 
the icing service and upon the fact that the card was not 
an original record (R. 27). 

After some argument on the objection, the presiding 
Judge asked if the record was kept by direction of the In- 
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terstate Commerce Commission and Mr. Balzer Replied 
4 4 Yes, they are by direction of the Interstate Commerce 
Commission, your Honor.” Upon this statement, the Court 
admitted the document in evidence. No further objection to 
its introduction was made and no motion was made tc) strike 
it from the record after further argument upon the admis¬ 
sion of similar documents through witness M. H. jBrown 
(R. 35-38), or at any time. 

In their brief, counsel for appellant, one of such counsel 
being formerly an employee of the Interstate Conpmerce 
Commission, seem to be greatly concerned that the Inter¬ 
state Commerce Commission has not been given or as¬ 
sumed jurisdiction of the non-carrier independent icing 
companies who perform icing services for the carriers, 
quoting from the 45th Annual Report to Congress of the 
Interstate Commerce Commission, in which such icii^g com¬ 
panies are referred to as 44 psuedo private agencies’[. It is 
difficult to see the relevancy of this argument or of tljie por¬ 
tion of the Annual Report of the Interstate Commerce Com¬ 
mission quoted in the brief. It makes no difference Whether 
the carriers use their own employes to perform a particular 
service or whether they employ an independent agency to 
perform that service. In either event, the person perform¬ 
ing the service is acting as agent for the carrier alnd the 
carrier is responsible therefor. The record here ip ques¬ 
tion, however, is not the record of an agent, but itj is the 
original permanent office record of the carrier. 

It would seem unreasonable to require defendant to pro¬ 
duce all of the persons who actually performed the icing 
services at the eight reicing stations along the line of this 
carrier, as well as of the other connecting carriers, when 
their reports have been recorded and produced at the trial 
by the person having custody of such records. 

2o 
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This exception to the general rule of evidence has been 
stated as follows: 

“where an entry is made by one person in the regular 
course of business, recording an oral or written report 
made to him by one or more persons in the regular 
course of business, of a transaction lying in the per¬ 
sonal knowledge of the latter, there is no objection to 
receiving that entry under the present Exception, 
provided the practical inconvenience of producing on 
ilie stand the numerous persons thus concerned would 
in the particular case outweigh the probable utility of 
doing so 

Wigmore on Evidence, Vol. 2, Section 1530, page 
1895. 

Mr. Wigmore in further explaining this rule goes on to 
to sav: 

“Why should not this conclusion be accepted by the 
Courts ? Such entries are dealt with in that way in the 
most important undertakings of mercantile and indus¬ 
trial life. They are the ultimate basis of calculation, 
investment, and general confidence in every business 
enterprise; nor does the practical impossibility of ob¬ 
taining constantly and permanently the verification of 
every employee affect the trust that is given to such 
books. It would seem that expedients which the entire 
commercial world recognizes as safe could be sanc¬ 
tioned, and not discredited by Courts of justice. When 
it is a mere question of whether provisional confidence 
can be placed in a certain class of statements, there 
cannot profitably and sensibly be one rule for the 
business world and another for the court room. The 
merchant and manufacturer must not be turned away 
remediless because methods in which the entire com¬ 
munity places a just confidence are a little difficult 
to reconcile with technical judicial scruples on the part 
of the same persons who as attorneys have already 
employed and relied upon the same methods. In short, 
Courts must here cease to be pedantic and endeavor 
to be practical.” 
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While it does not appear that the courts have passed 
upon this question on many occasions, the rule has been 
affirmed in a number of decisions. 

In the case of French v. Virginian Railway Compafny, 93 
S. E. 585, the court in applying the rule to train dispatch¬ 
ers ’ records, quite similar in their method of preparation 
to the document here involved, said: 

“While these records should have been proved by 
the train dispatchers who kept them, failure to do so 
affects, not their admissibility, but their creditability, 
and the final question is, not by whom they were 
proved, but whether or not they were the original 
train sheets. As the witness who was introduced tes¬ 
tified that they came from the proper custody, th^t they 
were the original train sheets, and as there is nothing in 
the record to indicate any doubt of the fact, they are 
admissible. That the witness could testify to nothing 
more of his personal knowledge does not justify their 
rejection as evidence, for the chief train dispatcher 
could hardly have testified to any other material fact, 
and the dispatchers who actually made the Entries 
could have testified to no other fact than that thiy had 
made the entries in the performance of their duty 
upon reports submitted to them by the various station 
agents along the line. 

“We have here, then, the practical impossibility on 
the ground of inconvenience, of producing all tl}e per¬ 
sons who have contributed their knowledge in making- 
up the various entries upon these trainsheets, and we 
also have the substantial guarantee of trustworthiness 
growing out of the fact that the entries were made in 
the regular performance of duty * * *. When 

there is this practical necessity and this substantial 
guarantee of trustworthiness, then such records are 

admissible when sufficientlv verified. 

•/ 

2 Wigmore on Evidence, Sections 1521 and 1522.” 
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In the same case, the court further said: 

‘ 4 Such a contemporaneous record is generally the 
very best available evidence of the facts it purports to 
record, and, because of the fallibility of human mem¬ 
ory as to constantly recurring transactions of similar 
character, is frequently more worthy of credit than 
the testimony of witnesses undertaking to testify from 
personal knowledge. In each case the controlling 
question to be determined is whether or not the train 
sheets offered are the genuine record under which the 
trains were loperated. This being settled, the court 
should admit the evidence, not as conclusive proof, but 
to be considered by the jury along with the other evi¬ 
dence in the case.” 

See also 

McDonald v. Carnes, 7 Southern Reporter 919; 

West Virginia Architects and Builders v. Mary W. 

Stewart, 68 W. Va. 506; 

E. I. Du Pont De Nemours & Co. v. Tomlinson et al., 

296 Fed. Rep. 634. 

This exception to the general rule is predicated among 
other things, upon the inconvenience of producing the 
numerous persons concerned with the preparation of the 
record. This point was dealt with at length in the case 
of West Virginia Architects and Builders v. Mary W. 
Stewart, supra , and in that case, Judge Wanamaker used 
this very significant language: 

“Courts of law and equity must know as judges 
what they know as men. Common everyday experi¬ 
ence must not be ignored to satisfy some merely tech¬ 
nical rule, and the several rules of evidence must be 
so adjusted and adapted to our changing business and 
commercial life as the nature and the necessities of the 
case require for the sane and successful conduct of such 
business. ’ 9 
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In the case of E. I. DuPont De Nemours & Company v. 


cross- 


Tomlinson, supra, the court approved the admission m evi¬ 
dence of similar railroad records, even though the witness 
was unable to identify the handwriting of some of t|he per¬ 
sons who made the entries appearing therein. The court 
further pointed out that the rule was based on “ First, 
necessity; and, second, a substantial guarantee of the trust¬ 
worthiness of the evidence which in effect makes 
examination unnecessary. ’ ’ 

Certainly, in the instant case, defendant compahy, the 
delivering carrier, 'which is obliged under the Infy 
Commerce Act to defend the shipment over the line^ of its 
connecting carriers, as well as its own, from point ot origin 
to point of destination, should not be required to produce 
at the trial the testimony of each of the individual persons 
performing the reicing services over the entire route from 
Auburn, Washington, to Washington, D. C., when it kjas pro¬ 
duced the original records of the carriers, prepared, in the 
usual course of business under the circumstances described bv 
the witness Buchanan, which 4 ‘ substantially guarantee their 
trustworthiness.’ ’ 

It is respectfully submitted that the original icing record 
introduced through witness Buchanan was clearly ad¬ 
missible under the foregoing authorities. 

in. 

Answer to Third Assignment.—That the Court erred in 
receiving in evidence the icing statement of the Indiana 
Harbor Belt Railroad Company, introduced through the 
witness, Gilbert Frenz. 

It is a coincidence and is in contrast to the next preced¬ 
ing assignment of error, that counsel for appellant object 
to the original icing record of the Indiana Harbor Be}t Rail¬ 
road Company, introduced through the witness, Gilbert 


14 


Frenz, who was the individual employee of the Federal 
Ice Refrigerating Company, under contract with the In¬ 
diana Harbor Belt Railroad Company to perform all icing 
services at Blue Island, Illinois (R. 29), and who actually 
supervised the icing of the car at that point. 

The exhibit consisted of a printed form on one sheet of 
paper entitled “Ice Statement and Train Sheet,’’ which 
the witness testified was one of several copies of a train 
sheet prepared by the Indiana Harbor Belt Railroad Com¬ 
pany listing all of the cars in the train in question, includ¬ 
ing U. R. T. 88483, upon which appeared certain pencil 
memoranda in his handwriting including the figure 12 op¬ 
posite car U. R. T. 88483, which he testified indicated that 
he had placed 1,200 pounds of ice in that car, and at the 
bottom of the sheet, the words and figures “9:50a 10:18a 
G. Frenz,” indicating that the icing of all of the cars in 
the train was performed by him between 9:50 a. m. and 
10:18 a. m. on August 5th, 1931, the date appearing 
at the top of the sheet (R. 30). 

The document is not a copy, as counsel for appellant 
indicate, but is the original record of the Indiana Harbor 
Belt Railroad Company covering the icing in question, the 
record produced being the record of the Railroad Company 
and not the record of the Federal Ice Refrigerating Com¬ 
pany by which the witness was employed (R. 29-33). 

It is to be regretted that counsel for appellant make the 
statement that “Counsel had a gentlemen’s agreement as a 
consideration for the withdrawal of a subpoena duces tecum 
that all the icing records would be produced” (B. 8), 
and are unfair enough to infer that counsel for appellee 
made a gentlemen’s agreement which they did not keep. 
The fact is that i it was agreed between counsel that the 
original icing records would be produced, which agreement 
was fully kept, and it was further agreed that such records 
would be made available for examination by counsel for 
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appellant at the office of appellee’s counsel prior to the 
trial and although such records were available, counsel for 
appellant did not avail themselves of such privilege. 

IV. I 

Answer to Fourth Assignment.—The action of the lower 
court in permitting witness Fred S. Hobbs to answer the 
hypothetical question propounded by counsel for appellee. 

As the hypothetical question is not quoted either in the 
assignment of error or in appellant’s brief, and as \ve be¬ 
lieve it contains a full, fair, yet brief and concise state¬ 
ment of all the pertinent facts in the case, the question is 
here quoted: 

“I will ask you this question: Assume that this car 
about which you testified yesterday, U. R. T. 88,483 
was loaded at Auburn, Washington, with 420 thirty- 
one pound hampers of peas and 203 thirty-six pound 
crates of cauliflower; that at the time of loading the 
peas were generally fresh, tender, and of reasonably 
uniform maturity, with average defects of 25 p^r cent, 
such defects consisting mostly of over-maturity ^nd the 
remainder of immaturity and scarred and broken pods 
and that the cauliflower had fresh green jackets and 
flowers which were generally white and compact, with 
defects averaging 25%, such defects consisting mostly 
of ricey heads, the remaining defects consisting of 
fuzzy and discolored heads and worm injury; tjiat the 
peas and cauliflower were not precooled prior to load¬ 
ing; that loading was commenced about 11 p. m. on 
July 27, 1931, and completed about 3 p. m. July 28, 
1931; that the car was not precooled or preiced prior 
to loading; that the car was transported over tl^e rails 
of the Chicago, Milwaukee, St. Paul & Pacific Railroad, 
the Indiana Harbor Belt Railroad and the Pennsyl¬ 
vania Railroad to Washington, D. C., with reasonable 
dispatch and without delay; that ice and sal^; were 
placed in the bunkers of the car at the places an# times 
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and in the amounts as follows: the temperatures at 
such times and places being also noted: Initial, 
Auburn—all in the year 1931—July 28, 1:30 P. M. 

8.900 pounds, temperature 85 to 48, Reiced, Othello, 
July 29, 5.10 p. m. 4,200 pounds, 178 pounds of salt, 
temperature 99 to 69, at Avery, July 30, 12:35 p. m., 

1.900 pounds I of ice, temperature 87 to 54, Deer Lodge, 
July 31, 3:20 a. m., 1,500 pounds, temperature 62 to 
54, again at Deer Lodge on the same date, 3:10 p. m. 
500 pounds, temperature 62 to 54, at Harlowton, 
August 1, 11:25 a. m. 700 pounds, temperature 78 to 
51, Miles City, August 1, 9:15 p. m. 900 pounds, tem¬ 
perature 69 to 57, Aberdeen, August 3, 8:25 a. m. 

1,900 pounds, temperature 98 to 50, St. Paul, August 
4, 5:43 a. m., 1,000 pounds, temperature 97 to 67, North 
La Crosse, August 4, 11:50 a. m., 500 pounds, tem¬ 
perature 97 to 65, at Blue Island, August 5, at 10 a m., 
1,200 pounds, temperature 90 to 73, at Canton, Ohio, 
August 6, 8:42 a. m., 1,100 pounds, temperature 93 to 
66, at Huntington, Pa., August 7,1:03 a. m., 800 pounds, 
temperature 97 to 62; that 9,600 pounds of top ice 
were placed on the peas and cauliflower during the 
loading; that upon arrival of the car in Washington on 
August 7, 1931, at 2 a. m. with the bunkers 9/10 full of 
ice, the peas showed from 1 to 7 per cent soft rot, 
caps generally discolored, pods green; that the cauli¬ 
flower showed the outer wrapper leaves yellow in the 
two upper layers, with occasional early stages of slimy, 
soft rot following, some crates showing one or two 
slightly spread heads. What in your opinion, was 
responsible for the deterioration of said peas and 
cauliflower V’ (R. 44-45). 

Counsel for appellant state in their brief that the prin¬ 
cipal objection to the question was that the temperatures 
at the times the various icing services were performed were 
not in the record and further state in italicized print that 
“The Government report does not show any temperatures 
for either Auburn or Othello/ ’ the report showing tem¬ 
peratures for Buckley, Washington (the nearest point to 
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Auburn), and for Hatton, Washington (the nearest point 
to Othello) (B. 9). The only objection to the question made 
at the trial, however, was that the record did not show 
‘ 4 what the temperatures were at time the varioks icing- 
services were performed” (R. 45), and related to the fact 
that the weather report showed the maximum and minimum 
temperatures at the various points on the days in Question 
and not the temperatures at the exact times of the day or 
night when the services were performed. No objection 
was made on the ground that temperatures were given for 
points near the cities involved, where the Government 
had no weather stations at those cities. This is one of 
many instances where statements of fact in appellant’s brief 
do not conform with the record. A further example of this 
is found in the statement that witness Hobbs testified on 
cross-examination “that he had never made any refrigera¬ 
tion tests as to temperatures of cars” (B. 9), whereas his 
testimony was 1 ‘ that he had never made any tests to find out 
what the temperature of a car would be that was 'pr^cooled” 
(R. 46). 

Counsel for appellant would further infer from tfie state¬ 
ment made by witness Hobbs, which they have set out in 
black double size type, “that he had studied a lot kf litera¬ 
ture from the United States Department of Agriculture” 
(B. 9), that his experience and qualification as an expert 
rested solelv on that statement. Mr. Hobbs, however, testi- 
fied that he was special assistant to the manager of the 
Railroad Perishable Inspection Agency, with headquarters 
at New York City, which Agency inspects carloads of fruits 
and vegetables in the northeastern part of the United States 
for all the railroads in that territory, making records to 
be used as records of shipment and condition, among other 
things; that he had been with that Agency since July 1, 
1933; that his duties included reporting on the condition of 
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fruit, supervising the refrigeration and looking after de¬ 
fects in the service rendered by the Merchants’ Dispatch, 
which is a refrigerator car line, having 15,000 refrigerator 
cars in operation; that he had occasion to observe the effects 
of refrigeration and make suggestions for improvements; 
that he had a Bachelor of Science degree in horticulture 
and that he was an inspector at the terminals, inspecting 
carloads of fruits and vegetables (R. 43). 

We respectfully submit that the witness Hobbs was fully 

qualified as an expert in the matter of transportation of 

fruits and vegetables in refrigeration railroad service and 

that the hypothetical question propounded to him, fully and 

accuratelv stated the facts as disclosed bv the evidence. 

%• %> 


V. 

Answer to 5th, 6th, 7th and 8th Assignments.—The action 
of the lower court in directing a verdict in favor of defend¬ 
ant and in overruling the plaintiff’s motion for a new trial. 

Plaintiff’s Evidence . 

The evidence introduced on behalf of plaintiff is set forth 
briefly on page 10 of appellant’s brief, to the effect simply 
that a carload shipment of peas and cauliflower was made 
from Auburn, Washington, to Washington, D. C., under a 
bill of lading calling for 44 standard’’ refrigeration, the car 
being supplied with 9,600 pounds of 44 top ice” when 
shipped; that the peas and cauliflower were in good con¬ 
dition when delivered to the initial carrier and were in 
damaged condition upon arrival in Washington. 

It is admitted that if these facts had been proved, plain¬ 
tiff would have established at least a prima facie case. How¬ 
ever, by his own evidence, he not only failed to prove that 
the goods were in good condition at time of shipment, but 
the evidence w~as to the contrary. As a part of the deposi- 
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tion of Don Frank taken at Seattle, Washington, on behalf 
of plaintiff, there was attached Department of Agriculture 
Inspection Certificate, dated July 28, 1931, the date the 
shipment moved, showing that the peas were 25% defec¬ 
tive, such defects consisting mostly of overmaturity, and 
that the cauliflower was 25% defective, such defpcts con¬ 
sisting mostly of “ricey heads”, a condition indicating 
overmaturity (R. 20). 

Defendant moved for a directed verdict at the conclusion 

i 

of plaintiff’s case on the ground that good Condition 
at point of origin had not been proved, but this motion 
was overruled. 

While we believe this action of the Court was in error, 

plaintiff’s evidence “lost its substantial character, if any it 

had, when the defendant’s evidence was presented,” 

American Oil Co. v. Frederick Admx., 47 F. (2d) 54, and 

under such circumstances it was the dutv of the Court to 

•» 

withdraw the case from the jury and direct a Verdict in 
favor of defendant. Strider v. Penna. R. R. Co., 60 F. (2d) 
237; Southern Ry. Co. v. Walters, 284 U. S. 190. 

As a clear indication of the sort of evidence tfhe lower 
Court had before it on behalf of the plaintiff, we respect¬ 
fully refer to the testimony of the plaintiff hitnself on 
rebuttal, wherein he testified on cross-examination that “be- 
fore he bought the car he knew what the United States 
Government certificate at point of origin showed, because 
it had been wired to me by Don Frank” (R. 48). He was 
shown the telegrams received by him from Don Frank in 
connection with the shipment, dated July 27th, 28th and 
29th, 1931, introduced in evidence in connection with his 
testimony in chief (R. 14), in which no reference to the 
Government certificate was made, and he stated that these 
telegrams “were all the telegrams he received iii connec¬ 
tion with this shipment” (R. 48-49). It is significant 
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to note that the telegram of July 27th shows the shipment 
to be a 44 bargain below market” (ft. 14), which is undoubt¬ 
edly explained by the poor condition of the commodities. 

In this connection, another witness for plaintiff , William 
D. McMakin, of The Moorehead Inspection Bureau, who 
inspected the shipment on arrival, testified on cross-exam¬ 
ination that 4 4 afteri comparing the Government inspection 
report at point of origin with his own inspection at des¬ 
tination * * * the commodity held up as well as could 

be expected'’ (R. 17). 

Defendant’s Evidence . 

As the statement! of defendant’s evidence in appellant’s 
brief is so meageri as to be practically meaningless (B. 
11-13), omitting, among other things, the most important 
evidence from the standpoint of the defendant relating to 
the icing of the shipment at point of origin, it seems neces¬ 
sary to summarize here the evidence produced on behalf 
of defendant, as reported at pages 21 to 47 of the Record, 
the introduction of which consumed the better part of three 
trial days. 

No reference is made in the entire brief of appellant to 
the instructions given by the shipper to the carrier con¬ 
cerning the initial icing, which instructions formed the chief 
basis of the argument on behalf of defendant below in 
support of the motion for a directed verdict. 

W. M. Kelso, Agent of the originating carrier at Auburn, 
Washington, testified by deposition concerning the handling 
of the shipment at that point (R. 21-23). He attached to 
the deposition a written order signed by Lois T. Namba, 
bookkeeper of the shipper, Sound Produce Exchange, re¬ 
ceived by him at 9 p. m. July 27, 1931, to place a “dry” 
car for a shipment of vegetables the following day des¬ 
tined to Chicago, Illinois (R. 21). A further written order 
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was received, signed in the same manner as the original order, 
at 12:30 p. m., July 28th, changing the request for a ‘ 4 plry car ’ ’ 
to “ Standard refrigeration”, this document being jattached 
to the deposition as Exhibit B(R. 22). He also subiiitted his 
original record, heretofore referred to, showing tllat 8,900 
pounds of ice were placed in the bunkers of thp car at 
1:30 p. m., July 28th, such document showing further that 
he had inspected the car and found it in good condition in 
all particulars. The document also showed that 
was commenced July 27th at 11 p. m.; that 
was completed July 28th, at 5 p. m., and that the 
forwarded at 11:50 p. m. on the latter date (R. 22 j 
of lading was issued at 5 p. m., July 28th, showing 
ment consigned by the Sound Produce Exchange from Au¬ 
burn, Washington, to Don Frank, at Chicago, Illinois 
(R. 23). An exchange bill of lading was issued on July 
29th, which formed a part of the deposition of Don Frank 
on behalf of plaintiff, and showed the shipment consigned 
by the Sound Produce Exchange, from Auburn, Washing¬ 
ton, to Max Shapiro at Washington, D. C. (R. 19). 

Defendant introduced in evidence certificate of the De¬ 
partment of Agriculture showing the temperatures at 
Auburn, Washington, and Washington, D. C., as well as at 
each of the points en route where reicing services were 
performed, as stated in the hypothetical question above 
quoted (R. 23-24). 

Defendant also offered in evidence certified copjp of Per¬ 
ishable Protective Tariff No. 5, which was filed 
Interstate Commerce Commission and was applica 
shipment here involved, and called to the attention of 
the Court certain paragraphs of the tariff which stated 
that carriers would not be responsible for the inher¬ 
ent tendency of perishable goods to deteriorate |or decay, 
and that carriers accepted the shipment subject to the direc- 
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tions given by the shipper and upon the condition that the 
carriers would not, be responsible if such “directions of 
the shipper were incomplete, inadequate, or ill-conceived 17 
(R. 25). 

Through the witnesses Uriel Buchanan (R. 25-29), Gil¬ 
bert Frenz (R. 29-33), to whose testimony reference has 
heretofore been made, Joseph Reno Woods (R. 41-42) and 
Nelson K. Smith (R. 42), defendant showed that the car 
had been reiced to full capacity at all regular reicing sta¬ 
tions en route from, point of origin to point of destination 
and through witness Millard K. Green (R. 33), that the 
car arrived in Washington with the bunkers 9/10ths full of 
ice. 

W. T. Buell, car inspector for the defendant Company at 
Washington, testified that he inspected the car upon arrival 
and found no mechanical defects (R. 33). 

Martin F. Rhinehardt, Assistant Chief Clerk of defend¬ 
ant Company at Washington, testified that no written pro¬ 
test for damage on this car was received at his office, where 
such protests were customarily filed (R. 33-34). 

Defendant introduced in evidence Department of Agricul¬ 
ture regulations respecting grades of peas and cauliflower, 
showing that for classification as “U. S. No. 1” grade, peas 
were allowed a tolerance of not more than 5% defects and 
cauliflower not more J:han 10% defects, with only a 1% toler¬ 
ance for decay allowed for both commodities (R. 34). 

Through Agent Kelso, defendant showed the car to be 
in good mechanical order at point of origin (R. 22-23) and 
through Inspector Buell (R. 33), Icing Foreman Green of 
the Fruit Growers Express (R. 33) and Inspector McMakin 
of the Moorehead Inspection Bureau (R. 17), that the car 
was in good condition upon arrival at point of destination. 

Defendant also produced two highly qualified expert wit¬ 
nesses ; first, H. W. Stewart, General Mechanical Inspector 
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of the Fruit Growers Express, having been in the service 
for over forty years, who detailed the refrigerating proc¬ 
esses of refrigerator cars and explained the necessity for 
icing and cooling the cars prior to loading (R. 38-^1), and 
second, Feed S. Hobbs, Special Assistant to the Manager 
of the Railroad Perishable Inspection Agency, who [further 
explained the refrigerating processes and outlined the nec¬ 
essity for cooling refrigerator cars prior to loading (R. 

43- 49). Witness Hobbs also stated in response to the hypo¬ 
thetical question discussed earlier herein under :he 4th 
Assignment of Error, that in his opinion the damage to 
the commodity resulted from the fact that a preco4led car 
was not ordered by the shipper and from the deterioration 
which existed in the commodity at time of shipment (R. 

44- 46). 

ARGUMENT. 

Compliance with Contract of Carriage and Lack of 

Negligence. 

As pointed out by the presiding Judge below (R. 49-50), 
the record is absolutely devoid of any evidence showing or 
even indicating that defendant or any of its connecting car¬ 
riers failed in any respect to fully comply with the Contract 
of carriage or that any of the carriers were guilt^ of any 
negligence whatsoever in respect of the transportation in 
question. 

Contract. 


The carriers, under their contract with the shipper, as 
evidenced by the bill of lading (R. 19), agreed to provide 
a car in accordance with shippers instructions anil safely 
transport that car to destination under the type of refriger¬ 
ation service designated by the shipper (R. 25). 

What does the evidence show as to compliance with the 
contract ? We submit that through the deposition cjf Agent 
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Kelso taken at Seattle, Washington, and the testimony of 
ten other witnesses produced at great expense to the defend¬ 
ant at the trial lasting three days, every detail of the trans¬ 
portation in anywise bearing upon the question of whether 
or not the carriers complied with the refrigerating instruc¬ 
tions of the shipper was shown and compliance proved 
not only by oral testimony of the witnesses but by original 
documents covering every phase of the transportation. No 
claim is made that there was anv delav in transit. 

Here is the story briefly, as shown by the written docu¬ 
ments alone. 

On July 27, 1931, 5 p. m., car was inspected and found in 
good condition (R. 23). 

On July 27th, 9 p. m., written order was received at Au¬ 
burn, Washington, from shipper for 4 ‘Dry Car” (R. 21). 
The temperature at Auburn that day ranged between 43° 
and 78° (R. 23). Loading of the peas and cauliflower com¬ 
menced July 27th, 11 p. m. (R. 22). 

On July 28th, 12:30 p. m., a second written order was 
received, changing “dry car” order to “standard refrigera¬ 
tion, 2% salt at 1st Re Ice station” (R. 21-22), “standard 
refrigeration” meaning reicing to capacity of bunkers at 
all regular re-icing station en route. One hour later, 
1:30 p. m., the bunkers of the car were filled to capacity 
with 8,900 pounds of ice (R. 22), and at 5:00 p. m. loading 
was completed (R. 22). The temperature at Auburn on 
July 28th ranged from 48° to 85° (R. 23). Immediately 
upon completion of loading, a bill of lading was executed 
showing the car consigned by the Sound Produce Exchange 
from Auburn, Washington, to Don Frank at Chicago, Illi¬ 
nois (R. 23). On July 28th, 11:50 p. m., the car started in 
transit (R. 22). At 11:05 a. m., July 29th, an exchange bill 
of lading was issued, consigning the car to Max Shapiro, 
at Washington, D. C. (R. 19). The car was in transit from 
July 28th to August 8th, and was re-iced to capacity at 
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every regular reicing station, with 2% salt supplied at 
Othello, Washington, the first re-icing station, the priginal 
records showing the re-icing between Auburn and Chicago 
(R. 28), at Chicago (R. 32) and from Chicago to Washing¬ 
ton (R. 41-42). The temperatures at the re-icing points on 
the days when such re-icings were performed ranged from 
50° to 99°, the highest temperature of 99° being recorded 
at the first reicing station, Othello, Washington, <jm July 
29th (R. 24). Car was inspected at Washington,!August 
8th, and found to be in good mechanical condition with the 
bunkers 9/10ths full of ice (R. 33). 

Certainly, there could not have been produced a more 
perfect chain of documentary evidence, aside from the sup¬ 
porting testimony of the witnesses, showing not only sub¬ 
stantial but exact compliance with the contract of carriage. 

Lack of Negligence. 

We challenge counsel for appellant to point to ^ single 
fact disclosed by the testimony showing negligent on the 
part of the carriers in the handling of this shipment. There 
is not one iota of evidence from which negligence could 
be inferred. In fact, plaintiff even failed to establish a 
prima facie case of negligence, when by an exhibit Attached 
to the deposition of his own witness, Don Frank, the com¬ 
modities were shown not to be in good condition at time 
of shipment, but 25% defective (R. 20). Further argument 
on this point would seem to be superfluous. 

Improper Icing Instructions Given by Shipper. 

While interstate common carriers of goods are held to 
the highest degree of care in the performance of thefr duties 
and are responsible for the safe transportation and delivery 
of goods entrusted to them, practically to the point of being 
insurers, they are not responsible for losses resulting from 
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acts of God or of the public enemy or from acts of the ship¬ 
per or owner, or from inherent infirmity of the goods. 

Perhaps the best statement of the law to be found in the 
innumerable reported cases on the subject is that found in 
the case of Northwestern Marble and Tile Company v. 
Joseph Williams, 128 Minn. 514, L. R. A. 1915d, 1077, 1079, 
as follows: 

“A common carrier of goods in general insures the 
safe transportation of goods committed to him for that 
purpose, and he is responsible for all damage to the 
same while in transit, unless such damage is occasioned 
by certain excepted causes. These excepted causes are 
act of God, act of public enemy, the inherent quality 
or ‘proper vice 9 of the articles themselves, or some act 
of omission of the shipper or owner. Christenson v. 
American Exp. Co., 15 Minn. 270, Gil. 208, 2 Am. Rep. 
122; Goodman v. Oregon & Nav. Co., 22 Or. 14, 28 Pac. 
894.” 

In addition to the general law on the subject, there was 
on file with the Interstate Commerce Commission a legally 
published tariff, binding upon the shippers and carriers 
alike and applicable to the transportation here involved, 
which specifically provided that 

4 ‘Carriers are not liable for loss or damage that may 
occur because of the acts of the shipper or because the 
directions of the shipper were incomplete, inadequate, 
or ill-conceived” (R. 25). 

Could there be any clearer case of inadequate and ill- 
conceived instructions by a shipper resulting in loss and 
damage to his shipment than is presented by the facts in 
this case ? 

Plaintiff’s witness, Kay Kitamoto, admitted, as is well 
known to all shippers of perishable produce, that it is the 
universal custom to have cars pre-iced or pre-cooled before 
loading such shipments (R. 19). From 12 to 20 hours pre- 
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cooling is required (Stewart, R. 39, Hobbs, R. 43). plaintiff 
himself testified that to order a ‘ 4 dry car ’ ’ under such circum¬ 
stances “would be suicide’’ (R. 48), and yet no attempt was 
made to dispute or explain the written order for a “dry 
car,” despite the fact that it formed a part of 
Kelso’s deposition, which was filed well in advance 
trial. 

The technical reasons and necessities for icing and 
refrigerator cars in advance of loading highly perishable 
commodities therein are fully explained by witnesses Stewart 
and Hobbs (R. 39, 43-44), but we need only to con 
practical fact which is within the knowledge and 
ence of all of us, that it would be dangerous, if i^ot dis¬ 
astrous, to place highly perishable foodstuff which is on 
the verge of spoiling in an old fashioned domestic jce box, 
which has been allowed to remain for sometime without ice. 
and not put ice in the box until several hours latet, espe¬ 
cially if the box is sitting on the back porch in the sun on 
a hot summer’s afternoon. 

In short, the explanation simply is that the deteri oration 
of the peas and cauliflower, which were already consider¬ 
ably overmature, developed rapidly before the ic^, which 
was placed in the bunkers when the shipment was. nearly 
completely loaded, could lower the temperature of thp car, as 
well as of the commodity, to the proper refrigerating level 
of 50° (R. 41). 

The deterioration of the peas and cauliflower, o 
above their poor condition prior to loading, we submit oc¬ 
curred, or at least gained momentum beyond the pow^r of re¬ 
frigeration to check, during the loading process On July 
28th and the first day in transit, July 29th, before ihe tem¬ 
perature of the car and of the commodity had beep suffici¬ 
ently reduced. 

As a further evidence of the impossible task assigned by 
the shipper to the refrigerating processes of the cai:, it will 
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be noted that at the first re-icing station, Othello, Washing¬ 
ton, on July 29th, it required 4,200 pounds of ice to fill the 
bunkers (R. 28) because of the rapid meltage of the original 
8,900 pounds put in the previous day at Auburn (R. 22), 
whereas at subsequent re-icing stations the amount of ice 
required to fill the bunkers ranged from 500 to 1,900 pounds 
and averaged approximately 1,100 pounds (R. 28, 30, 41, 
42). 

At the trial, plaintiff attempted to make much of the fact 
that only about 100 pounds of “top ice” remained upon 
arrival of the car at destination of the original 9,600 pounds 
placed by the shipper on top of the commodity at point of 
origin when loading was completed, whereas it was cus¬ 
tomary to find approximately 4,000 pounds of 44 top ice” 
remaining in such cars arriving here from the west coast 
(McMakin, R. 16-17). The answer, however, is obvious. 
The supply of “top ice,” placed in the warm car , which had 
not been precooled, on top of the warm commodity, was 
greatly depleted during the first day or two in transit in 
reducing the temperature of the car and of the commodity, a 
function usually performed by precooling the car and some¬ 
times by precooling the commodity as well. 

The question may be asked, why did the shipper order 
a “dry car” and when loading was about completed order 
the car iced and moved under “standard refrigeration”? 
Plaintiff did not see fit to offer any explanation, but here 
again we think the answer is obvious. The shipper orig¬ 
inally planned to ship the peas and cauliflower to Chicago, 
Illinois, as shown by the original car order (R. 21) and by 
the original bill of lading (R. 23), and for such compara¬ 
tively short hauls “top ice” alone, without “bunker ice,” 
is quite often used (R. 43). The carload was bought by 
Don Frank for plaintiff, on July 28th (R. 14) and then, 
faced with the necessity of transporting the shipment clear 
across the Continent, the shipper ordered the car iced under 
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Department of Agriculture Regulations for U. S. 
grade commodities (R. 34), the peas and cauliflower 


‘‘standard refrigeration,” but unfortunately too late to 
prevent the damage already done and the further cjamage 
then in the making. 

Condition of Commodities When Delivered to Initial 

Carrier. 

Under the rule announced by the authorities last} above 
quoted, the inherent infirmity of the peas and cauliflower 
when delivered to the carrier was of itself a complete bar 
to plaintiff: ’s recovery. 

It should be remembered that with a permitted tolerance 
of a maximum of 5% and 10% defects respectively under 

* No. 1 
in this 

case were found by a Department of Agriculture Inspector 
at time of loading to be 25% defective, such defects con¬ 
sisting mostly of overmaturity (R. 20). Overmaturity is 
the first stage of rot, and it is indeed remarkable th^t after 
ten days in transit across the continent the commodity 
showed only a small percentage of rot when examined at 
destination by Inspector McMakin (R. 16), who testified 
that “the commodity held up as well as could be expected” 
(R. 17). As explained by witness Hobbs (R. 44), olnce de¬ 
terioration by overmaturity or rot has set in, refrigeration 
can do little to retard it. 

Certainly the Court could not have permitted a Verdict 
in favor of the plaintiff to stand in the face of this uncon¬ 
tradicted evidence of the poor condition of the commodity 
at time of shipment. 

Appellant’s Contentions and Authorities. 

If appellant has a principal contention, or indeed, any 
definite contention, concerning the action of the Cf)urt in 
directing the verdict, except the claim that such action 
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mav have been influenced bv the evidence admitted over 

j * 

appellant’s objection and described in the first four assign¬ 
ments of error, it is difficult to ascertain such contention 
from his brief. 

Appellant suggests that the Railroad Company should 
not have been permitted to introduce evidence concerning 
the poor condition of the commodities when tendered for 
shipment, because its plea did not affirmatively allege this 
fact (B. 15). The absolute answer to this suggestion is 
threefold: First, defendant’s plea denied each and all of 
the allegations of the declaration not specifically admitted 
or denied (R. 6), including the allegation that the peas and 
cauliflower were delivered to the originating carrier “in 
good and merchantable condition” (R. 2, 4); second, appel¬ 
lant’s remedy, if the evidence was improper, was to object 
to its admission on this ground, but no such objection was 
made at the trial, and third, the only evidence in the case 
of the poor condition of the commodity was the Depart¬ 
ment of Agriculture inspection certificate, attached to the 
deposition of plaintiff’s witness, Don Frank, as a part of his 
testimony on direct interrogatories (R. 20). 

It might be vrell to refer at this point to the several ref¬ 
erences made by appellant to the answer of the expert 
witness Hobbs to the hypothetical question in which he 
stated 4 4 My opinion is that the deterioration at destination 
was the result of two things; the fact that a precooled car 
was not used first; and, secondly, that the deterioration 
existed in the peas at the time of shipment” (R. 46). It is 
true that either the witness inadvertently omitted to refer 
to the cauliflower in the second part of his answer, consid¬ 
erable argument having taken place between the ask¬ 
ing of the question and the giving of his answer (R. 
45-46), or as we believe, the reporter failed to record 
the words 44 and cauliflower”. However, it will be noted 
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that the hypothetical question ended with “What in your 
opinion was responsible for the deterioration of said peas 
and cauliflowerf” (R. 45). Further, it would seen to be 
of minor importance, in view of the fact that of the $1,109.50 
claimed in the declaration, only $176 is claimed as loss on 
the cauliflower, as against nearly $1,000 claimed on the peas. 

Under the heading, “Negligence”, appellant cites Ruling- 
Case Law, Vol. 4, Sec. 176, and quotes a portion bf that 
Section containing an academic discussion of the “Reasons 
on Which Extraordinary Liability of Carrier is ^Based” 
(B. 16-17). We have no fault to And with the language 
quoted, particularly as its relevancy does not appear, but 
it is unfortunate that counsel for appellant did not see fit 
to quote the portion of the Section immediately preceding 
that part quoted, including the words “On the other hand” 
which form the beginning of the first sentence quoted, and 
failed to quote the next succeeding Section, No. 177, which 
concisely states the applicable law of this case, as follows: 

“At common law the only exceptions to the liability 
of the common carrier for losses were where they oc¬ 
curred by the act of God or the public enemy, and even 
then it was incumbent on the carrier to use extraordi¬ 
nary diligence to avoid any threatened danger from 
such sources. But to these exceptions have since been 
added eases where the goods were lost by their own 
decay, from an inherent infirmity, or by the act or de¬ 
fault of the owner or shipper himself.” 

4 R. C. L. 702. 

The case of Chicago & Northwestern Ry. Co. v. Whitnack 
Produce Co., 258 U. S. 369, 371, decided in 1922, cited and 
quoted from by appellant (B. 18-19), is simply authority for 
the proposition that where goods are damaged while in tran¬ 
sit by several connecting carriers, the presumption is that the 
damage occurred on the line of the last carrier. Tfyis pre¬ 
sumption became unimportant, however, when the Inter- 
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state Commerce Act was amended in 1927 (44 Stat. 1448), 

so as to require the delivering carrier, as well as the initial 

carrier, to defend the shipment for the entire haul. That 

case also assumes a fact which we do not have in the instant 

case, that the goods “were in good condition when received 

bv the initial carrier.” 

* 

Under the heading, “Breach of Contract,” appellant 
states “the lower Court overlooked the first, or ex con¬ 
tractu, count thereof relating to the breach of contract” 
(B. 19). It is respectfully submitted that the entire remarks 
of the presiding Judge recorded at pages 49 and 50 of the 
record show a full consideration of the contractual duty of 
the defendant, as well as of the liability in tort. He further 
states that under the terms of the bill of lading, which con¬ 
stituted the contract between the parties, the carriers 
agreed to safely transport the peas and cauliflower under 
“standard” refrigeration from point of origin to point of 
destination, but he fails to point out a single particular in 
w^hich that duty was breached. 

On page 20 of appellant’s brief, several cases are cited, 
as bearing on the general subject of directed verdicts. One 
of the cases, “Mason & 0. R. Co. v. Yockey, 193 Fed. 205,” 
cannot be found in volume cited, and the quotation accred¬ 
ited to Casey v. National Union, 3 App. D. C. 510, does not 
appear in the reported opinion in that case or in the syllabus 
thereto. The remaining quotations appear to be taken from 
the syllabi of the cases cited. 

We respectfully submit that the rule announced by the 
presiding Judge (R. 50) is too well settled here to permit 
of any dispute. This Court recently stated the rule in 
Faucett v. Bergmann, 57 App. D. C. 290, 292, as follows: 

“the court may withdraw a case from the jury alto¬ 
gether, and direct a verdict against plaintiff, where 
the evidence against him is undisputed, or of such con- 
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elusive character that the court, in the exercise of a 
sound judicial discretion, would be compelled to set 
aside a verdict returned in opposition to it. flatton v. 
Texas & Pacific Railroad Co., 179 IT. S. 658, 659, 21 
S. Ct. 275, 45 L. Ed. 361.” 

In the Patton case, Mr. Justice Brewer made this ob¬ 
servation : 

“At the same time, the judge is primarily respon¬ 
sible for the just outcome of the trial. He is not a 
mere moderator of a town meeting, submitting ques¬ 
tions to the jury for determination, nor simply ruling 
on the admissibility of testimony, but one who in our 
jurisprudence stands charged with full responsibility. 
He has the same opportunity that jurors have for see¬ 
ing the witnesses, for noting all those matters pi a trial 
not capable of record, and when in his deliberate opin¬ 
ion there is no excuse for a verdict save in favor of 
one party, and he so rules by instructions to that effect, 
an appellate court will pay large respect to his judg¬ 
ment.” 

Conclusion. 

i 

Piecing together the rather voluminous evidence, the 
essential elements of which fortunately are supported by 
original documents, the case may be briefly summarized as 
follows: 

Plaintiff, through his agent, Don Frank, purchased from 
the Sound Produce Exchange at Auburn, Washington, a 
“bargain” carload shipment of peas and cauliflower 
(R. 14), which were 25% defective, such defects Consisting 
mostly of overmaturity, the first stage of decay, when 
loaded in the car for shipment (R. 20). The highly perish¬ 
able peas and cauliflower, originally destined fot Chicago 
(R. 21, 23), where they might have arrived in at least fair 
shape with only the protection of “top ice” (R. f43), were 
loaded, at the instruction of the shipper, into a ‘fdry car” 

3o ! 
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(B. 21), which was 4 ‘very warm’’ (R. 23) from standing 
in the hot summer sun, and which had not been pre-cooled 
or pre-iced for the shipment, as was the universal custom 
(R. 39). After the damage had been done, the car was 
ordered iced and transported to Washington under “stand¬ 
ard refrigeration’’ i(R. 21-23), which service was performed 
by the carriers to the letter of the shipper’s instructions 
(R. 28, 30, 33, 41, 42), and the commodity initially in poor 
condition and loaded by the shipper under the most un¬ 
favorable conditions and “ill-conceived” refrigeration in¬ 
structions, arrived in Washington, after a ten-day trip 
across the Continent, in as good condition “as could be 
expected” (R. 17). 

We respectfully submit that appellee, defendant below, 
proved conclusivelv by uncontradicted documentarv evi- 
deuce, supported by the testimony of every person ma¬ 
terially concerned with the transportation, that defendant 
and its connecting carriers performed the contract of car¬ 
riage, in every detail and particular, without the slightest 
indication or inference of negligence, and that plaintiff’s 
damage, if any, resulted from the inherent infirmity of the 
commodity and the inadequate and ill-conceived icing in¬ 
structions given by the shipper. The action of the lower 
Court in directing a verdict in favor of the defendant 
should, therefore, be affirmed. 

Frederic D. McKenney, 

John S. Flannery, 

G. Bowdoin Craighill, 

R. Aubrey Bogley, 

Attorneys for Appellee. 
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